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AGRICULTURAL MARKETING AGREEMENT ACT, 1937 

In re: WILEMAN BROS. & ELLIOTT, INC. 

AMA Docket No. F&V 916-1. 

Order filed May 6, 1987. 

Brian Leighton, Fresno, California, for petitioner. 

Gregory Cooper, for respondent. 

Order by Donald A. Campbell, Judicial Officer. 

ORDER DENYING INTERIM RELIEF 
Petitioner’s application for Interim Relief is denied. In re Saulsbury 
Orchard & Almond Processing, 46 Agric. Dec. __ (Apr. 1, 1987); In 

re Borden, Inc., 44 Agric. Dec. (Apr. 17, 198 S)C In re Sequoia 

Orange Co., 43 Agric. Dec. (Dec. 18, 1984); In re Dean Foods 

Co., 42 Agric. Dec. 1048, 1048 (1983); In re Moser Farm Dairy, 
Inc., 40 Agric. Dec. 1246, 1246-50 (1981). 


In re: WILEMAN BROS. & ELLIOTT, INC. 

AMA F&V 9126-1. 

Order filed May 18, 1987. 

Brian Leighton, Fresno, California, for petitioner. 

Gregory Cooper, for respondent. 

Order by Donald A. Campbell, Judicial Officer. 

ORDER DENYING PETITION FOR RECONSIDERATION 
Petitioner’s motion for reconsideration is denied since interim relief 
is not available irrespective of whether an enforcement action has been 
filed by the Department. In re Dean Foods Co., 42 Agric. Dec, 1048 
(1983). 
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ANIMAL QUARANTINE ACT 

In re: BILL CHASE AND GLASGOW LIVESTOCK AUCTION, 
INC. 

A.Q. Docket No. 284. 

Order filed May 29, 1987. 

Lori Monforl, Tor Complainant. 

Respondent, pro se. 

Order by Dorothea A. Baker, Administrative Law Judge. 

COMPLAINT DISMISSED 

Upon Motion therefor, the Complaint filed herein on August 6, 
1986, is hereby dismissed. 

Copies hereof shall be served upon the parties. 


In re: MARIA LUISA PADILLA. 

A.Q. Docket No. 201. 

Order filed May 29, 1987. 

Kevin Thiemann, for Complainant. 

Respondent, pro se. 

Order by Dorothea A. Baker, Administrative Law Judge. 

COMPLAINT DISMISSED 

Upon Motion therefor, the Complaint filed herein August 9, 1985, is 
hereby dismissed. 

Copies hereof shall be served upon the parties. 
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ANIMAL WELFARE ACT 

In re: WILLIAM L. DURIGG. 

AWA Docket No. 397. 

Order filed May 22, 1987. 

Robert Ertman, for Complainant. 

Respondent, pro se. 

Order issued by Dorothea A. Baker, Administrative Law Judge. 

ORDER 

Complainant has moved to dismiss this case, stating that further pro- 
ceedmgs are not necessary to effectuate the purposes of the Animal 
Welfare Act because respondent is no longer licensed as a dealer under 
the Act, and because the apparent size and nature of his business are 
such that he is not required to be licensed. 

Accordingly, it is ordered that the complaint is this action be, and 
hereby is, dismissed, without prejudice. 


In re: TIM AND LAMBERT HAUG d/b/a HAUG KENNELS. 
AWA Docket No. 206. 

Order filed May 20, 1987. 

Robert Ertman, for Complainant. 

Respondent, pro se. 

Order issued by Victor W. Palmer, Administrative Law Judge. 

ORDER 

Complainant has moved to dismiss this case, stating that further pro- 
ceedings are not necessary to effectuate the purposes of the Animal 
Welfare Act because respondents are no longer licensed as a dealer 
under the Act, and because they are not' operating as a dealer. 

Accordingly, it is ordered that the complaint in this action be, and 
hereby is, dismissed, without prejudice. 


In re: DICK THIEMANN. 

AWA Docket No. 306. 

Order filed May 13, 1987. 

Robert Ertman, for Complainant. 

Respondent, pro se. 

Decision by Victor W. Palmer, Administrative Law Judge . 
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ORDER 

Complainant has moved that the complaint be dismissed, without 
prejudice, stating that respondent has ceased operating as an exhibitor 
within the meaning of the Animal Welfare Act, and that further formal 
proceedings in this matter are not necessary to effectuate the purposes 
of the Animal Welfare act. Accordingly, it is ORDERED that the com- 
plaint in this action be, and hereby is, dismissed, without prejudice. 


In re: JOSEPH A. WOLTER1NG, d/b/a BUCKEYE LLAMA 
RANCH. 

AW A Docket No. 304. 

Decision and order filed April 8, 1987. 

Admission of transportation and sale of llamas wUhout llcense-Re- 
spondent denies being a “dealer- or “exhibitor-* as defined In the Act 
Record shows “use or Intended use' 1 is the quideline for inclusion 
der the Act and regulallons— Complaint dismissed. 

Respondent admitted the transportation and sale of Hamas without a license but 
denied these were violations of the Animal Welfare Act, that llamas are not an 
•-animal" as dehned in the Act, that respondent was not a "dealer" or "exhibitor 
as defined by the Act, nor were the llamas transported "in commerce as those 
terms are defined in the Act. Llamas found to be "animal" as defined by the Act 
and the regulations. Record shows that "use or intended use," i.e , sale for re- 
search, teaching, experimentation, exhibition, or as a pet, is the guideline for inclu- 
sion under the Act and regulations. Llamas sold at auction were raised by owner/ 
breeder for profit, for show, for wool, and for training as pack animals. Such 
here excluded them from coverage under the act and the regulations. Published 
regulations available to public do not require a dealer's license for "wholesaling at 
auction.” Complainant dismissed. 

Robert M. Frisby, for Complainant. 

Stephen L. Black, Cinninati, Ohio, for Respondent. 

Decision by Edward H. McGrail, Administrative Law Judge, 

DECISION AND ORDER 


Preliminary Statement 

This is a disciplinary proceeding under the Animal Welfare Act, 7 
U.S.C. 2131 et seq., as amended, hereinafter referred to as the “Act,” 
and the regulations and standards issued by the Secretary of Agricul- 
ture pursuant to the Act, 9 C.F.R. §§ 1.1 - 3.142. This proceeding 
was instituted by a complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, U.S. Department of Agriculture, on 
July 23, 1984, alleging that respondent violated the Act (7 U.S.C. § 
2134) and the regulations (9 C.F.R. § 2.1(a)). 

Respondent’s Answer, filed August 20, 1984, essentially questions 
the applicability of the statutes and regulations cited in the Complaint; 


768 



JOSEPH A. WOLTERING d/b/a BUCKEYE LLAMA RANCH 

m1«^ te ,h, r ? SP ° ndem had neVer b6en licensed under the Act ' an d ad- 

”4 1982 and n tr r nm n and Si " e ° f “ (6) " amaS °" 0r about 0ctober 
dent dtni ( 5 35 °" ° r ab0Ut 0ctober 23 ' 1983 - Re *P°n- 

"anLaP riT T* 0nS of the A «. that llamas are not an 
« . .. . a defined in the Act, that respondent is not a “dealer" or 

a “°' as deflned the A “. nor did respondent transport the 

sa ■■ - — ■— - 

cemht h i e 7 ri ?oi< thi V mat , ter W3S held before the undersigned on De- 
vtl M Cincinnati, Ohio. Complainant was represented 

by Robert M. Frisby, Esq., Office of the General Counsel, United 

Stenhe^ e r Pa RTT t n A8riculture ’ and respondent was represented by 

nosed no ' , ’ S£, k 6aVe WaS 8ranted for the P arties t0 fiIe pro- 

posed corrections to the record by January 5, 1987 and briefs to be 

filed by complainant on or before January 26, 1987 and the respondent 
on or before February 20, 1987. However, because of delays in receiv- 
1Q g * h f e rGCOrd transcn P t - these dates were extended to February 2, 
b 7 i°™ Sed corrections ^ the record, briefs by the complainant 
ex ended to March 6, 1987 and by respondent to April 3, 1987. Such 
briefs have been received and have been considered in the Decision 

!L° r C A 0nven if ce ’ the applicable statutes and regulations are set 
forth in the Appendix hereto. 

Findings 

,*• J ° Se , P *\ Al W ° lterin *’ hereinafter referred to as respondent, is an 
individual, doing business as Buckeye Llama Ranch at 3410 Morgan- 
oss Road, Hamilton, Ohio 45013, and has never been licensed under 
the Act (Complaint, Para. 1, 2; Answer, Para. 2,3). 

c 2 \° n Apnl 22 f 1980 ’ the Regional Director-Western, Veterinary 
ervices, Animal and Plant Health Inspection Service (AHIS) U S 
Department of Agriculture (USDA), issued an in-house memorandum 
to Area Veterinarians in Sacramento, California and Salem, Oregon 
concerning the licensing of owners of llama herds. His interpretation of 
the Act was that if llama herds were used only for food, fiber, or breed- 
ing purposes and the sales from such herds were used for these pur- 
poses, that such herd would not be required to be licensed under the 
Animal Welfare Act. If any animals from the herd were sold for re- 
search, testing, experimentation, or exhibition purposes, or as a pet, 
such herd would require a license as a dealer. (RX-1; Tr. 73) ‘ 

AD 3 UT B . y ! etter dated A P ril 21 > 1983 « a Veterinary Medical Officer, 
APIHS, forwarded application forms for licensing under the Animal 
Welfare Act to res pondent advising “If or when you fill them out and 

' Reference to exhibits are designated "CX” and “RX" to indicate those submitted 
are C desig^nated l,, ‘Tr < ?” ^eS,30^ ^ en * , reSpec,ively ’ References »« the hearing transcript 
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return them to us, we will arrange for an inspection of your facility. 

(CX-9) . „ 

4. By letter dated May 25, 1983, the Area Veterinarian in Charge, 
Pickering, Ohio, APHIS, forwarded a copy of the regulations issue 
under the Animal Welfare Act to respondent’s attorney. The veteri- 
narian noted that Uamas were exotic, but that the term exotic was not 
expressed in the Act or the regulations. He noted that the definition o 
"animal” in the regulations included “...any other warmblooded ani- 
mal” and that Uamas would fall into this category. (CX-10) 

5, By an in-house memorandum issued June 10, 1985, the Assis an 
Director, Animal Health Programs, Veterinary Services, A £ H 
formed Regional and Area Veterinarians and Animal Care Specia 
in the Veterinary Services, APHIS, that the breeding, sale, and owner- 
ship of Uamas was "...growing rapidly and becoming more common. 
The memorandum set forth the policy that: 

1. Anyone exhibiting llamas for compensation should be li- 
censed. 

2. Anyone selling llamas for research or exhibition purposes or 
wholesaling Uamas to the pet trade or auction sales should be 
licensed. 

In further elaboration of licensing of llamas under the Act, he noted 
that use of Uamas as pack animals for food or fiber purpose , 

improving breeding, management/production efficiency, ga °e oHlai^Is 
would not be cause for licensing. Further, that the retail ale of Uamas 
Ts pets or for private collection would not be cause for licensing. 

'^Respondent has raised Hamas for the past 11 years on his farm 
which consists of 80 acres and is basically given over to the .breeding 
and raising of llamas. It includes a lake, 4 Hama barns, and 10 12 
pastures on which the llamas graze. The farm also produces hay which 
f s used to feed the llamas. Respondent raises llamas as an investment, 
and selectively breeds them for their wool content, which he sells, and 
spackanLls, which are trained by his son. He is a member of the 
International Llama Association" (ILA), the “Llama Association of 
North America," and the -Mountain States Lla ™,,^ SOC ' a “ 0n ,; „ L “. 
subscribes to llama industry magazines, such as the 3L Llama, L a 
mas " and "The International Camelid Journal." Respondent seUs lla- 
mas' both by private treaty and at ^ucUons.^ llama 

“ or a^t°Lmb°er 24 . 198 2 ’, respondent transported six (6) 
Uamas from his farm in Hamilton, Ohio tc .the 5-H Ranch ;? ap * °‘ r ”' 

deau Missouri, and consigned them to the Auction for sale. There- 

\ . admitted the transportation of 6 Uamas to the auction and 

their'sale atthe^-H auction in October, 1982, for which he received in 
excess of $500. However, there is no evidence in this record to show 
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Answer) ‘para^ t ‘ heSe 6 " amaS ' < C °». »"■ 3; 

8. In October 1983, respondent transported 11 surplus llamas and 

RanchT 3 C °^ m ® rCe from his farm in Hamilton, Ohio to the 5-H 
anch Auction (5-H), Cape Giradeau, Missouri and consigned them 

anim e als UC sinc P h ^ ReSpondent did not k ™vv who purchased these 
S ^ * re onl * idemified by number of settlement 

121-124) d d ^ COnS ' 8n0r - (CX “ 2 - RX “ 9 : Tr. 106-113, 

TTQn? 0C r en u S ° btained fr ° m 5 “ H ^ a C ^pliance Officer, APHIS 
USDA, show that respondent (Consignor No. 151) consigned 11 llamas 

and one alpaca to 5-H for auction on October 21, 1983. The total 
(CX-2^-9) reCe,Ved 35 3 r6SUlt ° f th6Se Sal6S amounted to $19,725. 

dem Wpl r . d ^ UmemS ° btained fr ° m 5 " H Sh0w that one of respon- 
idemLn « * uT purchased b y Bu yet No. 75, subsequently 
$4 000 M r ? S ’ Mechanicsville * Pennsylvania, for the sum of 
$4 000. Mr. Jones also purchased two other llamas from two different 
onstgnors, one for $5,000 and one for $4,000, both being female 11a- 

tTonfll An b , E ’ ^t "® 8 (BOb J ° nes) is president of Sob Jones Promo- 
rind h k T u MechanicsvdlIe « Pennsylvania. During the pe- 
r.od here he held a class C license. No. 23E108, issued by the Animal 

nessT T ? 6aIth r T eCtf ° n SerViCe ' USDA - The nature of his busi- 
ss at the time was listed as 41 zoo” and presumably the Class C license 

was for its operation. A sworn affidavit executed by Mr. Jones, dated 

Mr Jones d 'l A *** n ™ iv * d int ° the record - without objection. 
Mr. Jones declared he was the owner of Bob Jones Promotional Attrac- 
tions, Inc., Mechanicsville, Pennsylvania, and that he was a licensed 
exhibitor of exotic animals. Further, he had purchased a brown and 
white female llama at the 5-H Ranch Auction, Cape Girardeau, Mis- 
souri, in October 1983, for $4,000. He purchased this llama for breed- 
ing purposes only since he runs a llama breeding operation which is 
separate from his animal exhibition business. The llama was not pur- 
c ased for research, exhibition, teaching purposes, or as a pet. (CX-2 
3, 6; RX-11; Tr. 12-16) 

11. Further records obtained from. 5-H show that another female 
Hama t consigned by respondent to the auction was purchased by Buyer 
No.. 68, subsequently identified as Sandy Haynes, Route 3, Box 100 
Lambert, Mississippi, for the sum of $3,000. Sandy Haynes also pur- 
chased two additional female llamas ($3,250 and $3,000), as well as a 
male llama for $575.00. During the period involved here a Class B 
license, No. 65 B-7, had been issued to the partnership of “Fletcher 
and Barry Haynes,” Route 3, Box 100 Lambert, Mississippi by the Vet- 
erinary Services, APHIS, USDA. The partnership is listed on the ap- 
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plication as a seller of "large and small hoofed animals.” (CX-2, 4, 7; 

RX-4; Tr. 14-15, 19) ■ ' , 

12. Additional records obtained from 5-H show that the male alpaca 
consigned by respondent to the auction was purchased by Buyer No. 
190, subsequently identified as Marvin Paz, Harper, Texas, for the sum 
of $425. Mr. Paz also purchased a maie llama owned by a different 
consignor for the sum of S325. During the period involved here Mr. 
Paz, operating as Paz Livestock, Inc., held a Class B license, No. 
74AA446, issued by the Veterinary Services, APHIS, USDA. Mr. 
Paz's business was listed as a "breeder” and “auction.” It is presumed 
that the license issued to Mr. Paz was as an operator of an auction. 
(CX-2, 5, 8; RX-4; Tr. 15-16) 

13. Other than the records obtained from 5-H and the license appli- 
cations, the Compliance Officer did not know the business in which 
each of the buyers was engaged. 

14. Richard L. Crawford, D.V.M., Senior Staff Veterinarian, Ani- 
mal Care, APHIS, USDA, has the responsibility of overseeing and su- 
pervising the enforcement of the Animal Welfare Act, and the regula- 
tions promulgated, and to draft pertinent regulations. Except for inter- 
nal APHIS memoranda, no regulations pertaining to llamas has been 
published in a public record. He testified that basically the policy on 
llamas is that if they are used, or sold, for exhibit or research purposes, 
or sold wholesale as pets or through auctions, the seller/owner should 
be licensed. A license is not required if they are used as work animals, 
or as food or fiber animals or sold to retail pet stores. In his experi- 
ence, llamas are exhibited in many zoos throughout the United States. 
This is evidenced by a newsletter published by the “American Associa- 
tion of Zoological Parks and Aquariums” (AAZPA) which lists the lat- 
est births of animals in zoos operated by municipal and county govern- 
ments and other authorized zoos. In the two issues of AAZPA (August 
and November, 1986) entered into the record, a total of 7 llamas were 
reportedly born in five different zoos. This publication does not list the 
total number of llamas in each zoo. APHIS also maintains a register of 
licensees under the Animal Welfare Act. (CX-11, 12, RX-1; Tr. 
43-46) 

15. Dr. Crawford stated llamas are also exhibited in circuses and 
petting zoos as is evidenced in “The Circus Report,” a monthly publica- 
tion showing advertisements of trained animal shows which included 
llamas, as well as the sale of a complete petting zoo which also included 
llamas. Both the trained animal shows and the petting zoos included 
many other animals, i.e. , lions, tigers, dogs, bears, horses and mon- 
keys, along with the llamas. Submitted for the record was a portion of 
the October, 1986 issue of the “Animal Finders Guide” which carried a 
schedule of events of the 5-H Ranch Auction to be held October 
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18-19, 1986, at Cape Girardeau, Missouri. Included at a separate unr 
specified time was the auction of llamas, alpacas, and guanacos and the 

peuinezoo ^ U f 0n “ uld » a the greatest llama sale ever held A 

(cIn H.t Tr Ts'sor 6 ' " amaS ' *“ a ' SD adve “ isad f ° f 

S'S-T-r 

onTlth h , Were becomin 8 available, his service concentrated 
on the r wholesaling rather than individual resale. An auction is con 

Dr e crt *r e “' h ,° ies f ns of l,amas ' However, it was acknowledged by 
Dr. Crawford that the seller at an auction does not know who theVtver 

going to be, but if an auction is attended by breeders and only breed 
ers were its buyers, no license would be required. Other than feu it 

in"tra°inb B m s e e«° randa Veterinar >’ Service Personnel, informing them 
in training sessions, and presentations at meetings, his Service has not 

fations 12 H^Tasn 0 i? £es U ” ta, « p "“ I “ ° f ^ Act and the regu 

meednas bin he! u" aItendance at ^ ■>/ the aforementioned 
meetings, but believes his superiors have been to one or two of the 

meetings. Nor was he familiar with any of the llama industry magazine 

publications. However, it was acknowledge that they were^agazines 

directed to breeders of Hamas. (Tr. 61-63, 69-70, 77-78, 80, 84 98) 

17. Llamas are classified in the family of "camelids" which category 

So, ,t, n A UdeS Came ' S ' ViCUna ’ a ' pacas and Suanacos. They are native to 

hv°a anl'pern a 'h m ° re n PeCifiCaIly the Andean m0LmtaI " areas of Bo- 
belsr r l Z V th6y 3re considered domesticated and are used as 

la 800’s U : d m n ' lhefr W ° 01, " We “ aS their meat - (^-2) In the 
late 1800 s some llamas were imported into the United States for nri- 

! xotcm°h S if - 'A e diSplay in Z ° 0S - L ' amas be classic s 
exotic m the Umted States only in the sense that it is an animal 

imported from another country and not naturally or historically at least 

or in the wild,ife ot the u “ ; - ' “ 

UnlL’w w? and ear ' y 194 °' S " amaS were im P° rted int ° the 
United States but during ensuing years restrictions were placed on their 

sTnce that time CaU l 6 ^ SUSCeptible ‘° h °°f and mouth disease. 
Since hat time only a very limited number have been imported into the 

pro' « umf A a , nd **? "" Strto and ***** 

p ocedures. As a result, the increased number of llamas in this coun- 

y, which has presently been estimated at between 12,000-14,000, 
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have come about through breeding of those already within the U.S. 
(Tr. 161-166) 

19. During the past several decades there has been an increase in the 
number of breeders because of the high demand for llamas. Owner/ 
breeder organizations, such as the “International Llama Association” 
ULA) have been formed for the purpose of exchanging data concern- 
ing the breeding, raising and sale of llamas, as well as providing infor- 
mation as to their characteristics, care and feeding, habits and behav- 
ior, uses and training. (RX-3, RX-lO) U also publishes a directory of 
breeder/owners. Other associations include the “Llama Association of 
North America" and the “Mountain States Llama Association.” The 
l LA is probably the largest organization covering the United States anc! 
Canada. As of 1985 there were 565 members enrolled accounting for 
ownership of 7,828 llamas. The increase in breeder/owners and num- 
ber of llamas is evident when compared with the year 1982, when there 
were 282 breeder/owners accounting for 3,231 llamas. (RX-1, 3; Tr. 

1 08-109, 166) 

20. Of 5 65 members of I LA, less than 30 were listed as breeder/pet 
establishments. The remainder were breeders who were involved in 
training llamas, offering llamas as pack animals, for wool uses, and for 
research. However, those listed as owner/breeders “research” (less 
than 60) do not conduct research in the ordinary sense of the word, 
i.e., biological laboratory experimentation. Rather, the “research" is 
by owners who conduct studies on characteristics, breeding, feeding 
habit*:, herd pm«ectinn. grazing, size, weight and health of the llamas. 
They conduct the “research" for their own benefit to enhance breed- 
ing. and exchange this information with other owner/breeders. (RX- 3; 
Tr. 135, 158) Other npex of research are behavioral, communication 
studies, reproduction and blood analysis of live llamas all for the pur- 
pose of enhancing die breeding of llamas. (RX-2-3; Tr. 135, 153, 158, 
159 ) 

2 1. There are also industry magazines, such as the “3L Llama Maga- 
zine" and its successor, “Llamas,” and “The International Cameiid 
Journal," which list owner/breeder advertisements for the purchase and 
sale of llamas; reports on activities of breeder/owners; schedules of lla- 
ma auctions; reports on the results of sales at these auctions, as well as 
awards given at auction sales for best of show in the various categories 
of llamas, i.e., appearance, size, wool cover. A number of state 4-H 
Clubs show llamas at suite ar.d county fairs along with other livestock. 
As with other livestock, members of die 4-H Clubs learn to raise, feed 
and care, and show llamas for prizes. (Tr. 169. 1S9) The “Drovers 
Journal.” a weekly business publication of the cattle industry, now ca- 
ries a separate section advertising the sale of llamas for breeding pro- 
poses. (RX — L 5, 6, S) 
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22. Auctions are held to create a market for llamas, for show, for 
standardmng llama characteristics, for first owners to purchase seed 
stock for later breeding, for owner/breeders to purchase llamas to en- 
hance the quality of their herds, to enable owner/breeders to compare 
their stock with others and sell them efficiently, and provide an outlet 
for surplus llamas. Some are bred for their wool production which is a 
soft, fine wool that can be made into garments and blankets. It has 
been estimated that llama wool sells for $10-$ 12 per pound whereas 

sheep wool sells for $.30-$. 40 per pound. (Tr 115 116 127 

146-147, 167, 170, 189; RX-5) 1^.116,127, 

23. Owner/breeders consign their llamas to the auction and later re- 
ceive an accounting showing the prices for which the llamas were sold. 

rp vom 8 ai ? identified on the consignment sheets by number only. 
(KX 9; Tr. 124, 187) Persons attending auctions purchase for invest- 
ment and breeding. Seldom do attendees purchase as pets, for zoos, or 
exhibition in petting zoos because the prices resulting from competitive 
bidding at an auction are too high for such purposes. Established public 
zoos usually mate llamas themselves or purchase or trade for them with 
other such zoos. It is estimated that the total number of llamas in 
public zoos and exhibition petting zoos is between 500-1000, with the 
major portion accounted for by public zoos. (Tr. 167-168, 171-173) 

24. The initial day of an auction is devoted to the showing of llamas 
and the awarding of champion ribbons for best in appearance, sex 
wool coat and size. (Tr. 115-1 16) At the Fred Hartman Auction Sale 

r d cctInn UmSeh ’ Nebraska in A P ril 19g 5. a single female llama sold 
lor $53,000, while another purchaser paid a total of $350,000 for 39 

llamas. Excluding the $53,000 purchase, the average female llama sold 
tor $9,650 (the Grand Champion female - $15,000). The Grand 
Champion male llama sold for $10,000. Gross sales from the auction 

^nnnn ° 0,000 - ■!* 1984 ' 3 ^ ° f 94 UamaS Sold for approximately 
$J4U,U(J0 at a similar auction. Twice that amount was sold at a 1985 

auction with over 100 purchased as show animals. (Tr. 114-115; 
RX— 6) 1 


25. At the Huff, Williams Auction Sale held at Salem, Oregon in July 
1986, one purchaser paid $190,000 for five llamas. The highest price, 
$47,000, was paid for a female llama and the low price for the day,’ 
$7,500, was paid for a male llama. Gross sales of this auction 
amounted to over $660,000. (RX-5) Bloodlines, sires and dams of the 
llamas play an important part in the prices paid for llamas. (RX-7) 

26. Llamas are bred and raised on farms and ranches by either full 
or part-time owner/breeders. They are selectively purchased for desir- 
able characteristics, such as body size and wool coat, and introduced 
into a herd to enhance breeding. (RX-2; Tr. 175) They are raised by 
owner/breeders for investment and monetary gain. (Tr. 165) Llamas 
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in the United States are treated as any other 1 ' ne i " f '‘ v ““t we ^ par ) . 
The majority of the llamas are found in the west and northwest, par 
ticularivln the states of California, Nevada, Colorado, Oregon, Wash- 
"idaho Montana, and Masha, but are graduahy moving in- 
ward to such central and eastern states as Mich gan Illmms, Indiana 
Ohio, Pennsylvania and even Florida, Vermont, New York and V,r 

SaJas lon g ‘domestt 9 atio 7 n ind use as a beast of burden in 
ComhAmedcT have been rediscovered in the United Slates by hikers, 
hunters and forest work crews. They are easy to train and their bar 
ness and surefootedness make them excellent pack animals. Their ag. 
itv allows them to negotiate terrain that would be difficult or impossib 
'for traditional pack animals. Because of these characteristics some a- 
mas are bred and trained as pack animals. They are usua ” y 10 * 
small in size and are bred to eliminate their woolly coat. (RX 2, 

Tr. 108, 148. 174) 

Discussion and Conclusions 

The basic Question here is whether or not llamas are included in the 
'at mar a that term is defined in the Act and the regulations 
and! if Tale *ey animals which retire licensing by a person who 
deais in their purchase and sale. The Act (7 U.S.C. § tg; 

fined the term "animal" by including specific animals, as well as a 
catch-all "...or such warm-blooded animal." Of these animals the 
Secretary is delegated the authority to set criteria to determine which 
animals are covered by the Act. The criteria set are whether animals 
are used, or intended for use, for research, testing, experimentation, or 
elbit purposes, or as a pet. In such case a dealer is required to be 
licensed^ under the Act and the regulations. Excluded from these cate 
gories as here pertinent, are horses not used for research purposes a 
other farm animals used or intended for use as food or fiber, or live- 
stock used or intended for use for improving animal nutrition, breed 
ing, management or production efficiency, or for improving the quality 

^The'reguladons (9 C.F.R. § U(n)) promulgated by the Secretary in 
accordance with the authority granted in the Act named specific ani- 
mals to be covered by the Act and retained the catch-all ... or any 
other warm-blooded animal." However, the regulations added to this 
term " ..which is domesticated or raised in captivity or which normally 
can be found in the wild state.” This is followed by the same phraseol- 
ocv as the Act, i.e., used or intended for use for research, testing, 
experimentation or exhibit purposes or as a pet. The regulation also 
elaborates on the exclusions by specifically excluding horses or other 
farm animals, and livestock used or intended for use for improving 
animal nutrition, breeding, management/production efficiency, or or 
improving the quality of food or fiber. Added to the regulations was a 
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warmWooriVn 3 ™ an , ima '” Wherein “ als0 included the catch-all "any 
.™ b ’ ooded anima ' normally raised on farms in the United States 
d used or mtended for use as food or fiber." (9 C.F R fi 1 l( 0 \) 

latons ° f lhe C A an f ^ tHe defi " iti0n of " animal " in ‘ ha regu- 

lations in 1971 was made because it was intended “ that oil K 

ma wlr e ™ 

J htr H a pe [ Son A wh0 buys or sells llamas is required to be 
or intended use 1 " e T t Ct h nd b the T' 311 ™ 5 ‘ S also based on their " use 

sized in the f' T aS en a 0ng Standing APHIS P° lic y' empha- 

Vetfrinary serlel "aZTVsdA^ taued by lhe 

(RX-11 Thelinell S ’. USDA ’ C0mmencin 8 in April 1980 
Lh, h demarcation expressed in these letters and memo- 

or food fib e e r 0r : n h H d USe ’" “ the ° WnerS ° f ,he l,amas raised ‘hem 
no i b or . breedln 8 purposes, or sold them for these purposes 
no dealer license is required. On the other hand if they were used or 

“ I US6 ' °e S ° ld f ° r resenrch > testin 8. experimentation, exhibi- 
pet ' ‘ he owner would require a dealer's license under the 
Act and the regulations. The evidence of record is very sparse and 

othp'Hf t0 d Sh ° W tha ‘ respondent was in *e latter category On the 
other hand respondent’s evidence is substantial and very convincing to 
how that lamas are raised for investment, for breeding! for woo, con- 
tent, and for training as pack animals, all of which are excluded from 
coverage under the Act and published regulations. 

wardlTlT ' 15 EXMb n N °' 9 ' datSd Apri ‘ 23 ’ 1983 ’ was a letter for- 
warding to the respondent application forms to apply for a dealer’s 

license under the Animal Welfare Act, Admittedly, "this was "£! 
1983 V C rf 1,anc : ° fflcer ' s 71511 t0 respondent’s farm in March, 
o - ,,1.1“' merely St0teS " If 0r when n» them 

ut..., which connotes a nebulous status rather than a warning. The 

Veterinary Services letter of May 23, 1983 (CX-10) is definitely an 
answer to an inquiry by respondent’s attorney. Essentially it advised 

in the ZT' UC, 1 ‘ n ‘ he te ™ " animal " as lhat term is defined 
n the Act and the regulations, and enclosed copies of the pertinent 

awhol regulations. Neither the regulations cited, nor the 

« I TT ° n SS regulations Bive any indication that a per- 
wholesaling llamas at an auction was required to obtain a dealer’s 
license. Although the author of the letter made a judgment that re- 
spondent was required to be licensed under the Act and the regula- 
tor, there still was a judgment to be made by the attorney represent- 
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« -r— • z 

advice. j. _ -- n r i,, ne in 1985 , v*as an in- 

The Veterinary Sem=«memo» weve ^ ^ fc nQ lndicr . lion in this 

house memoranc,,.,. •. regulations were dr,- 

tecttrd that the testified that Ids su- 

P “? ITSS 

^"nl 1 ^X^S-m/production efficiency, or nutri- 

tion, or retail pet, sales or private colkct,^ ^ ^ 5old * 

U has been substantially shown in thi in-house APHIS 

auction feu within this category of exclusions Th, n-ho^= AP 

memorandum was the first time that ov "«^™ ede ” ' ^ ‘dealer", II- 

mas ** a ' ICti0n 7-" iTan C !. e -homse e APH!f memoranda. There is no 
indicrition Tthis record' to show response to ■- operamr^ of an 

nutli0 „ « r ^fjVnd~ XL and sold their wool, 
he was an owned , w . . nd .. # offjcer , A! >HIS. 

— 

den 'f’panimaK u,' 'three different licensed dealers. The inference 

also have been licensed. Such is a non sequitur. 

Reteealinc complainant’s proof to these three instances, we find that 
one of the dealers, Bob Jones, operates two separate businesses, one as 
„ breeder of llamas, and the other as an exhibitor of animals l 
sworn affidavit, admitted into the record without objection, stales his 
purchase of the llama was for breeding purposes. Such admission wit 
ou obje Jon negates anv argument that opportunity for cross exam, na- 
don was not available to complainant. Thus, in this instance ^hen » - 
Showing that the sale/purchafe was for one or the covered pu.pt . e.. 
the Act and the regulations. 
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The second instance was the purchase of a llama by Sandy Haynes 

addw heF v! mif ' ed - The inference ur § ed here is that becau Se y her 
address was the same as that of the licensed partnership of “Fletcher 

and Barry Haynes, that her purchase was as an agent for the partner- 

for heT o^n PPOSUe ^ Could also “PP^ the purchases were 
her own account. However, even accepting the inference of 

agency, the partnership application for a dealer’s license shows that its 

nr^he 8 ,arge an " h00fed “• The -cord do^ 
not show the use or intended use” of the purchased llama or the 

f Smal1 h0 ° fed animals >" he., that they were used or intended 

for use for research, experimentation, exhibition or as a pet. 

, third instance ^ the purchase at the auction of respondent’s 
alpaca by Marvin Paz, a licensed dealer. Mr. Paz’s application for a 
dealer s license shows that his business was that of "breeder” and “auc- 
tion. It is noted here that an operator of an auction requires a deal- 

rnlVs C eTtion U H r thS r ?* ul J! tior “ (9 CF ’ R ’ 2.1(a)). In fact this is the 
only section dealing with licensing where the word auction is used. 

Thus, in all three instances, the "use or intended use” test to include 
llamas has not been met by complainant. 

Other proof submitted by complainant consists of excerpts from 
newsletters and magazines which list births of llamas at public zoos, and 
advertise trained animal shows and petting zoos. Llamas are listed 
among the many different animals included in these shows and petting 

‘ J l en u Ce u Ureed here iS that llamas Phased at auction are 
Zlil Z 1 exh * b ^ on Purposes. Testimony of complainant’s wit- 
nesses show they had never attended a llama auction and were not 
familiar with them. However, as Dr. Crawford acknowledged, a seller 
at an auction does not know who the buyer is going to be. But if an 
auction is attended by breeders, and only breeders were the buyers, no 
license would be required. There is no showing in this record that the 
buyers were other than breeders. It has been shown that public zoos 
usually mate their own llamas, or trade with other zoos. Further, that 
the price resulting from high competitive bidding at auction would be 
prohibitive to owners of animal shows or petting zoos, whereas pur- 
chase by private treaty would be more economical for them. As noted 
in the Findings, it was estimated that of the 12,000-14,000 llamas in 
the United States today, approximately 500-1000 are owned by public 
zoos, animal shows and petting zoos, with the majority of this number 
being accounted for by public zoos. This is hardly a basis for the con- 
clusion that the majority of llamas in the United States are regularly 
used for these purposes. 

The above magazines and newsletters appear to be the only source of 
information with which complainant’s witnesses were familiar to show 
that llamas were used in exhibitions and petting zoos. Complainant’s 
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witnesses had not attended a llama auction, were not familiar with the 
llama industry associations, or of llama trade magazines which empha- 
size the breeding, purchase, sale, care and training of llamas. 

On the other hand, respondent, through expert testimony and docu- 
mentary evidence, has overwhelmingly shown that owners engage in 
breeding of llamas for investment; that there is a ready market for show 
and work llamas just as there is for livestock; that the majority of llama 
owners breed llamas for show, for their wool coat and, because of their 
unique characteristics, as pack animals; that llama auctions provide an 
outlet for owners to dispose of surplus llamas, to compare llamas and 
prices. At the same time the auction provides already established min- 
ers and new entrants an opportunity to purchase llamas for enhance- 
ment of their herd, or to obtain seed stock. 

From the evidence of record it can only be said that the llama is an 
•■animal” as defined by the Act and the regulations. H° wever ' “ h * S 
not been shown that the llamas sold at auction were for the use or 
intended use" covered by the Act and the regulations, i.e., tor re- 
search, teaching, experimentation, exhibition purposes, or as a pet. 
Rather, it has been shown that owner/breeders raise llamas for prolit, 
for show, for wool and for training as pack animals, which categories 
exclude them from coverage under the Act and the regulations^ As 
recognized by the Veterinary Services, APHIS. USDA, the number of 
llamas in the United Slates is increasing and they are becoming more 
common/’ Since this has been shown in the record and because ol 
their characteristics and uses, and being "normally" bred and raised on 
farms as other livestock, it may well be that they should be classified as 

“farm animal." , 

Finally, prior to the Veterinary Services, APHIS, USDA, in-house 
memorandum modifying its policy, dated June 10, 1985, "wholesaling 
at auction" was not included in any document of record, or in pub- 
lished regulations. Thus, neither previous policy nor published regula- 
tions set forth this category as requiring a dealer’s license. In other 
words, it was not made known in any publications issued to the public. 
In the opinion of the undersigned, the then existing policy was modified 
with the addition of "wholesaling at auction." Such a modification 
pursuant to delegated statutory authority is a substantive change which 
requires a change in the regulations and notification to the public in the 
form of publication in the Federal Register. (See W.C. v. Bowen, 64 
ADL 2d 387 (CA9 - January 1987). This was not done here. Addi- 
tionally, the policy change of "wholesaling at auction was only first 
made known in the in-house memorandum to the Veterinary Services, 
APHIS, USDA, in June 1985, whereas the allegations set forth in the 
complaint took place in October 1982 and October 1983, over two and 
a half years and over a year and half, respectively, prior to this change 
in policy. 
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to t y respondem '™ s •* 

the compiaint in this m auerstuld^far^ re£U ' ali ° nS ^ ‘ hat 

Order 

ministrator, Animd’a'nd' Pfem'Sltoto" "’l ma <! ler ' filed by the Ad ‘ 
ment of Agriculture, on 23 1984 be InH 1°™?' ^ 

[This decision and order became final May 

APPENDIX 

Applicable 

tion. Specifically, the Act provides: ’ each V,oIa “ 

2JLLS,C. 6 1U2X0 

pens!!™ rroft'rL^r^l^in ^ COmmerce ' for com ' 

a carrier, buys or sells or r P f aUon ' or trans Ports, except as 

dog or o th e r a n i m a | S w^e l h e r^ifve a ^ d end JK? 7 "* 

bition, or use as a net or “ * , , , for reseillch ' teaching, exhi- 

purposes, except that', his term doe? no! indude - ° rbreedin£ 

- •— » * 

I gpsA5=5SS-3 

7 U.S.C. (j 7iv)f r ) 

isSsglsssss 

mg those used for hunting, security or’ breed!™ pu"‘ ^ ^" dUd - 

i U.S.C. s 2132 m 

■sr.=r«rs 
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tribution oE which affects commerce, or will affect commerce to ti e 
public for compensation, as determined by the Secretary, and sue 
term includes carnivals, circuses, and zoos exhibiting such animals 
whether operated for profit or not; but such term excludes retail pet 
stores organizations sponsoring and all persons participating m state 
and county fairs, livestock shows, rodeos, purebred dog and cat shows, 
and any other fairs or exhibitions intended to advance agricultural aits 
and sciences, as may be determined by the Secretary. 

2 Tl-S.C. S 1 134. 

No dealer or exhibitor shall sell or offer to sell or transport or otfei 
for transportation, in commerce, to any research facility or for exhtbi- 
don or for use as a pet any animal, or buy, . a «« , buy or e 

iransoort or offer for transportation, m commerce, to oi Horn an m.er 

dealer or exhibitor under this chapter any an ; m ^ 

such dealer or exhibitor shall have obtained a license Trom the S«.crc 

tary and such license shall not have been suspended or revoked. 

n ll S C. 8 2 1 49 Oil 

(b) Civil penalties for violations of any section, . 

Any dealer that violates any provision of this chapter, or any 

rule regulation or standard promulgated by the Secretary thereunder 
may be assessed 'a civil penalty by the Secretary of not more nan 
SI 000 for each violation, and the Secretary may also make an ode. 
that such person shall cease and desist from continuing such vtolaUw.. 
Each violation and each day during which a violation continues si all e 
a separate offense. ...The Secretary shall give due constderatton to tl c 
appropriateness of the penalty with respect to the size of the bus me i o. 
he person involved, the gravity of the violation, .he person *xxl 
faith and the history of previous violations. Any such evil penalty may 
be compromised by the Secretary. 

Applicable R eLHilationg 

Q C.F.R g LJlQl 

“Animal" means any live or dead dog, cat, monkey (nonhuman pri- 
mate mammal), guinea pig, hamster, rabbit, or any other warmblooded 
animal, which is domesticated or raised in captivity or which normally 
can be found in the wild state, and is being used, or intended for use, 
for research, testing, experimentation, or exhibition purposes, or as a 
pet. Such term excludes birds, rats, mice and horses and other farm 
animals, such as but not limited to livestock or poultry, used or in- 
tended for use as food or fiber, or livestock, or intended for use as food 
or fiber, or livestock, or poultry used or intended for use for improving 
animal nutrition, breeding, management, or production efficiency, or 
for improving the quality of food or fiber. Willi respect to a dog, the 
term means all dogs, including those used for hunting, security, oi 
breeding purposes. 
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2-XLF.R. § LiXoi 

“Farm animal” means any warmblooded animal (other than a doc 
cat monkey (nonhuman primate mammal), guinea pig, hamster, or 
rabbit normally raised on farms in the United States and used or in- 
tended for use as food or fiber. 

SLC.F.R. s 1.1 m 

nrnm ea i er .” "“"T* a " y PerS ° n who ’ in comm e™. for compensation or 
profit, delivers for transportation, or transports, except ,'s a carrier 

buys, or sells, or negotiates the purchase or sale of, (1) any dog or 
other animal whether alive or dead for research, teaching exhibitions 
or use as a pet or (2) any dog for hunting, security, o bree d n g pu '■ 
poses, except that this term does not include: (i) A retail pet store 
excep such store which sells any animals to a research facility, an ex- 
hibitor, or a dealer; or (n) Any person who does not sell or negotiate 

moffthan Ssnn S 6 °- ^ Wi ’ f d anlmal > du 6 or cal ' who derives no 
calendar year ' nC ° me fr ° m ‘ h6 S! ” e ° f 0tller during any 

9 C.F.R. § 1 ,1 fur) 

2 - C.F.R. 6 2.1 f P ) 

“'T 316 35 3 dealer ' “ 

commerce), except persons whn * ° y ° fiS ° r cals are sold affecting 

quirementi under^ection S of the 1?^" lhe ,iCensi "* ^ 

form which will be furnished, upon ^eque t b^ll ."vet f"' 0 0 " “ 
charge in the state in , quest, by the veterinarian in 

If such person operates in more Tan' one mw" hVsha'i?” t0 . OP ? nUe- 
State m which he has his principle place of business rLe PP y *? lh ! 
application shall be fiied with such Veterinarian In Charge " ' 
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PACKERS AND STOCKYARDS ACT 

DISCIPLINARY DECISIONS 


In re*. BRITTON BROS.. INC. 

P&S Docket No. 6631. 

Ruling filed May 7, 1987. 

The Judicial Officer ruled on a certified question by Judge Weber that complainant 
to, shown ' good cause 1 ' tor amending the pleadings, after a salllem.nl agreement 
tod been reached as to all issues except the effective date of the suspense order. 


Allan Kahan, for Complainant. 

Bruce Keithly. Snohomish, Washington, for Respondent. 


Ruling by Donald A . Campbell, Judicial Officer. 

ruling on certified question 
On May 1, 1987, Administrative Law Judge William J. Weber 
certified to the Judicial Officer the question as to whether complainant 
has shown "good cause" for amending the pleadings, after a settlement 
agreement had been reached as to all issues except the effective date of 
the suspension order. The effective date of a suspension order is a very 
important matter. Complainant’s attorney states that he orally in- 
formed Ms. Roberta Britton that complainant would not agree to a sus- 
pension commencing later than January 18. 1987, and respondent does 
not deny that statement. Respondent did not agree to a suspension 
order prior to January 18, 1987, and, therefore, there is just cause for 
complainant not to continue with the settlement agreement. In addi- 
tion. for the reasons set forth in complainant's status report, good cause 
exists for amending the complaint. 


In re: JENNINGS SALES COMPANY, INC., AND WAYNE L. JEN- 
NINGS. 

P&S Docket No. 6792. 

Decision and order filed April 13, 1987. 

Market agency— Dealer— Engaging In business while current liabilities 
exceed current assets— Failing to deposit Into and properly maintain 
custodial account-issuing insufficient funds checks-Falling to pay 
and Tailing to pay when due— Suspension of registration— Default. 

Sharlene Lassiter, for Complainant. 

Respondents, pro se. 

Decision issued by Edward H, McGrail, Administrative Law Judge. 

DECISION AND ORDER UPON ADMISSION OF FACTS BY 
REASON OF DEFAULT 
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JENNINGS SALES CO., INC., and WAYNE L. JENNINGS 
A^mi^is^rauir^I^ackers^nd^'stock'^^r^AH^ * com P laint filed by “the 

«=rvs,T». : i : "F E 

Copies of the complaint and Rules of Practice (7 C.F.R s 1 130 „ 

ce tha an answer should be filed pursuant to the Rules of Practice and 
allegations 6 contained* i^he c“nt ^ ° f a " *■ “ 

P£SS 

Findings of Fact 

1. (a) Jennings Sales Company, Inc., hereinafter referred tr. ™ 

the^laws'onh^fta? 165 ; COrp0ration organized and existing under 

Jackson Str^Pt d ^ 1 mols ' Its business mailing address is West 

Jackson Street Road, Macomb, Illinois 61455. 

(b) Respondent Jennings Sales at all times material herein was' 

=n . » " — 

3. Registered with the Secretary of Agriculture as a marker 
agency to sell livestock in commerce on a commission basis. 

Tpr»n ’ W . y ?® L ’ Jennin 6S. hereinafter referred to as respondent 

address is 1542 West Jackson 

(d) Respondent Jennings is, and at all times material herein was- 
commerce on ° f h^" 8 ^ ^ >“ in 

buy and sen “ 3 ** » 

.on, mana^Str ^ 
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2 . (a) As of August 31, 1985, respondent Jennings Sales' current 

liabilities exceeded its current assets. As of that date, respondent Jen- 
nings Sales’ had current liabilities totaling $31,401.62 and current as- 
sets totaling $22,178.35, resulting in an excess of current liabilities over 
current assets of $9,223.27. 

(b) As of September 19, 1985, respondent Jennings Sales’ cur- 
rent liabilities exceeded its current assets. As of that date, respondent 
Jennings Sales had current liabilities totaling $47,076.82 and current 
assets totaling $39,333.84, resulting in an excess of current liabilities 

over current assets of $7,742.98. 

(c) During the period August 31, 1985, through September 19, 
1985, respondent Jennings Sales, under the direction, management 
and control of respondent Jennings, engaged in the business of a mar- 
ket agency selling livestock in commerce an a commission basis, not- 
withstanding the fact that its current liabilities exceeded its current as- 
sets. 

3. (a) As of March 31, 1985, respondent Jennings’ current liabili- 

ties exceeded his current assets. As of that date, respondent Jennings 
had current liabilities totaling $147,980.85 and current assets totaling 
$84, 457.50, resulting in an excess of current liabilities over current 
assets of S63,52^.35. 

(b) As of September 24, 1985, respondent Jennings’ current 
liabilities exceeded his current assets. As of that date, respondent Jen- 
nings had current liabilities totaling $745,580.32 and current assets to- 
taling S62.367.38, resulting in an excess of current liabilities over cur- 
rent assets of S683,212.94. 

(c) During the period March 31, 1985, through September 24, 
1985, respondent Jennings engaged in the business of a dealer, buying 
and selling livestock on his own account, notwithstanding the fact that 
his current liabilities exceeded his current assets. 

4. Respondent Jennings Sales, under the direction, management and 
control of respondent Jennings, during the period June 29, 1985, 
through September 19, 1985, failed to maintain and use its Custodial 
Account for Shippers’ Proceeds, hereinafter referred to as the custodial 
account, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the consignors of 
livestock, in that: 

(a) As of June 29, 1985, respondent Jennings Sales had out- 
standing checks drawn on its custodial account in the amount of 
$13,484.80, and had to offset such checks against a balance in the 
custodial account of $1,209.77, resulting in a shortage of $12,275.03. 

(b) As of September 19, 1985, respondent Jennings Sales had 
outstanding checks drawn an its custodial account in the amount of 
S40,305.28 and had to offset such checks against a balance in the cus- 
todial account of S 882 .40, resulting in a shortage of $39,422.88, 
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JENNINGS SALES CO.. INC., and WAYNE L. JENNINGS 

prescribed* 1 ^ in ksc “’' accounc 'iThi^ttedme 

;r ,s rrr-' " ™ 

======: 

6. (a) Respondent Jennings Sales, under the direction manacemem 

1985 C throu 0 i° f c: respo " dent innings, during the period August 15 
1985, through September 15, 1985, issued checks in excess of S7 30fl' 

00 in purported payment of the net proceeds due from the sale of'con- 
signed livestock which were returned unpaid by the bank UDon which 
they were drawn because respondent Jennings Lies d d noThave anS 

XcTsuch “r fUndS ° n dep ° Sk and ^ in Ute'accoun^on 
Wbulat on of hes S T\ 10 W such <*<><** when presented. A 
plaint S ' S S6t ° r ‘ h in P ara 8 ra Ph VI (a) of tire com- 

vrfal Or\hl C0nne 1 cti0n with the transactions referred to in paragraph 
( ) of the complaint, respondent Jennings Sales, under the direc- 
rion, management and control of respondent Jennings, failed to remit 

Hvestock 6 ' am ° UrU ° f the Pr ° Ceeds from the sale of consigned 

,, 08 fi ( 3 Q t S !T ary 3 °' 1986 ’ there remained unpaid a total of 
55,086.39 for such livestock purchases. 

. 7 ' Res Pondent Jennings, during the period August 15 198*; 

Pur°potd e n tember 1 r' >SSUed checks in excess of 8 $52,0o'o ,00 in 
purported payment of the purchase of livestock, which were returned 

unpa'd by the bank upon which they were drawn because respondent 
Jennings did not have and maintain sufficient funds on deposit and 
available in the account on which such checks were drawn to pay such 
checks when presented. A tabulation of these checks is set forth in 
paragraph VII (a) of the complaint. 

Vr ,/A (b f ! n connection with the transactions referred to in paragraph 
l ° f lhe C ° m * 3la ' nt * res P onc ient Jennings purchased livestock and 
ailed to pay, when due, the full purchase price of such livestock. 

Sfl 9rn on L° Ja uT ry 30 ; 1986 there remained unpaid a total of 
511,9-80.00' for such livestock purchases. 

Conclusions 

By reason of the facts found in Findings of Fact 2 and 3 herein 
respondent Jennings Sales' and respondent Jennings’ financial condi- 
tion does not meet the requirements of the Act and said respondents 


787 


have wilfully violated section 312(a) of the Act. (7 U.S.C. §§ 204, 213 

(a)>. 

By reason of the facts found in Findings of Fact 4 and 5 herein, 
respondent Jennings Sales and Jennings have wilfully violated sections 
307 and 312(a) of the Act (7 U.S.C. §§ 208, 213(a)) and section 
201.42 of the regulations (9 C.F.R. § 2ui. 42 ). 

By reason of the facts found in Finding of Fact 6 herein, respondents 
Jennings Sales and Jennings have wilfully violated sections 307 and 312 
(a) of the Act (7 U.S.C. §§ 208, 213(a)), and section 201.43(a) of the 
regulations (9 C.F.R. § 201.43(a)). 

By reason of the facts found in Finding of Fact 7 herein, respondent 
Jennings has wilfully violated sections 312(a) and 409 of the Act (7 
U.S.C. §§ 213(a), 228b). 

Order 

Respondents Jennings Sales, and Wayne L. Jennings, their officers, 
directors, agents and employees, successors and assigns, directly or 
through any corporate or other device, and respondent Jennings, his 
agents and employees, directly or indirectly through any corporate or 
other device, shall cease and desist from: 

1. Engaging in business subject to the Act while their current liabili- 
ties exceed their current assets; 

2. Failing to deposit in their Custodial Account for Shippers’ Pro- 
ceeds, within the times prescribed in Section 201.42 of the regulations 
(9 C.F.R. 201.42) amounts equal to the outstanding proceeds receiv- 
able due from the sale of consigned livestock; 

3. Failing to otherwise maintain the Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of Section 201.42 of 
the regulations (9 C.F.R. 201.42); 

4. Using funds received as proceeds from the sale of consigned live- 
stock for purposes of their own or for any purpose other than for the 
payment of the net proceeds to the owners or consignors of such live- 
stock, or for the payment of sums due the respondents as compensation 
for services rendered or for other lawful marketing charges; 

5. Making such use or disposition of funds in their possession or 
control as will endanger or impair the faithful and prompt accounting 
therefor and the payment of the portions thereof which may be due the 
owners or consignors of livestock; 

6. Issuing checks to consignors and owners of livestock in payment of 
the net proceeds due from the sale of their livestock without having 
sufficient funds on deposit and available in the account upon which 
they are drawn to pay such checks when presented; 

7. Failing to remit to owners and consignors of livestock, when due, 
the net proceeds derived from the sale of livestock; 

8. Failing to pay, when due, for livestock purchases; 

9. Failing to pay for livestock purchases; and 
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HERBERT MERGEN 

10. Issuing checks in payment for livestock purchases without having 
and maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented. 

Individually, respondent Jennings, his agents and employees, directly 
or through any corporate or other device, shall cease and desist from; 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available to pay such 
checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock- 

and ’ 

3. Failing to pay for livestock purchases. 

Respondent Jennings Sales Company, Inc. and respondent Wayne L. 
Jennings are suspended as registrants under the Act for a period of five 
(5) years provided, however, that upon application to the Packers and 
Stockyards Administration, a supplemental order may be issued termi- 
nating this suspension at any time after the expiration of 60 days upon 
demonstration of solvency, that the shortage in their Custodial Account 
for Shippers’ Proceeds has been eliminated and that payment in full to 
all livestock consignors and for all livestock purchases has been made, 
and provided further that this order may be modified upon application 
to the Packers and Stockyards Administration to permit respondent 
Jennings' salaried employment by another registrant after the expira- 
tion of the 60 day period of suspension. 

This decision and order shall become final without further proceed- 
ings 35 days after service hereof unless appealed to the Judicial Officer 
within 30 days after service (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[This decision and order became final May 26, 1987.— Editor.] 


In re: HERBERT MERGEN. 

P&S Docket No. 6861. 

Order filed May 26, 1987. 

Order issued by William J. Weber, Administrative Law Judge, 
SUPPLEMENTAL ORDER 

On May 1, 1987, an order was issued in the above-captioned matter 
which, inter alia, suspended respondent as a registrant under the Act 
until such time as he complied fully with the bonding requirements un- 
der the Act and the regulations, 

Complainant has not received information that respondent is in full 
compliance with such bonding requirements. Accordingly, 
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IT IS HEREBY ORDERED that the suspension provision of the or- 
der issued May 1, 1987, is terminated. The order shall remain in full 
force and effect in all other respects. 


In re: ORANGE MEAT PACKING, CO., INC., AND G. & L. PACK- 
ING CO., INC. 

P&S Docket No. 5717. 

Order filed May 29, 1987, 

Order issued by William J. Weber, Administrative Law Judge. 

ORDER DISMISSING THE COMPLAINT 
Complainant now moves to dismiss respondent G. & L. Packing Co., 
Inc., as a co-party respondent in the captioned matter based on evi- 
dence which complainant has received. 

IT SHOULD BE AND HEREBY IS ORDERED that the complaint is 
dismissed without prejudice, insofar as it pertains to G. & L. Packing 
Co., Inc. 


In re: JEFF PALMER. 

P. & S. Docket No. 66-10. 

Order filed May 14, I9S7. 

Order issued by William J. Weber, Administrative Law Judge. 

SUPPLEMENTAL ORDER 

On June 23, 19S6, an order was issued in the above-captioned mat- 
ter which, inter alia , suspended respondent as a registrant under the 
Act for a period of ten years, providing that a supplemental order 
would be issued terminating the suspension at any time after the expira- 
tion of 120 days upon demonstration by respondent that all livestock 
sellers had been paid in full. 

The order become final on November 3. 1986, and the suspension 
period commenced on that date. The 120 day period of suspension 
has expired and respondent has demonstrated that all livestock sellers 
have been paid in full. 

Accordingly, IT IS HEREBY ORDERED that the suspension provi- 
sion of the order issued June 23, 1986, is terminated. The order shall 
remain in full force and effect in all other respects. 
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ROBERT PARCHMAN, VIRGIL (RAY) LEMONS and JACK HAMILTON 

JACK e°hamilton RCHMAN ' V,RGIL R - (RAY > LEM0NS - AND 
p. & S. Docket No. 6602. 

Decision and order filed May 28 1987 

r.T,:r,xrs^^^ 

SSS^^aa-sKs 

Z^rZ suspension Td 7T .7= Zo 

anc, on I'nmis caTH" Sh ° M "T™* “" ima, is * v“* tL 

spondcnlsfor ontyMday^ V " >la "°" S ' ,hal facl was c0 " sW «'« in suspending re- 
Edward Silverstein, for Complainant. 

Daniel W. Olsen, Kansas City, Missouri, for Respondent. 

Initial decision and order by Edward H. McGrail, Administrative Law Judge. 
Decision by Donald A . Campbell , Judicial Officer, 

DECISION AND ORDER 

A ™,Vo, a disci P lina 'y proceeding under the Packers and Stockyards 
Act, 1 * 21 , as amended and supplemented (7 U.S.C. § 181 et sea,),* 
An initial Decision and Order was filed on June 11, 1986, by Adminis- 

L " W . JUd8 r EdWard H ‘ McGrail (ALJ) orderin 8 respondents to 
deS !? t from several P ractices including “(weighing livestock 
at other than their true and correct weights," and " [p]aying the sellers 
ivestock on the basis of false and incorrect weights. ...” The or- 
der also suspends respondents as registrants under the Act for 90 davs 
and assesses a $10,000 civil penalty. 

• ° n / U ! y 2 }‘ 19 . 86 ’ res P° ndem s appealed to, and requested oral hear- 
mg of, the Judicial Officer, to whom final administrative authority has 

in fZ-rW ^ PaCkerS 0nd Stock y ards Act Regulatory Program, 
in 1 Davidson Agricultural Law, ch. 3 (1981 and 1986 Cum. Supp.) and Carter 

ackers and Stockyards Act, in 10 Harl, Agricultural Law, ch. 71 (1980), 
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been delegated to decide the Department's cases subject to 5 U.S.C. 
§§ 556 and 557 (7 C.F.R. § 2.35).** The case was referred to the 
Judicial Officer for decision on July 31, 1986. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145(d)), was requested by respondents, but is denied inas- 
much as the issues are not novel or difficult, the case has been thor- 
oughly briefed, and oral argument would seem to serve no useful pur- 
pose. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this 
case (with a few trivial changes), except that the effective date of the 
order is changed in view of the appeal. Additional conclusions by the 
Judicial Officer follow the ALJ’s conclusions. 

ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 

Preliminary Statement 

This is a disciplinary proceeding brought pursuant to the provisions of 
the Packers and Stockyards Act, 1921, as amended and supplemented 
(“Act”), 7 U.S.C. § 181 et seq., the regulations issued pursuant to the 
Act, 9 C.F.R. § 201.1 et seq., and the Rules of Practice Governing 
Formal Adjudicatory Administrative Proceedings Instituted by the Sec- 
retary, 7 C.F.R, § 1.130 et seq. ("Rules of Practice”). 

The proceeding was instituted by a Complaint filed on Septem- 
ber 20, 1985, by the Acting Administrator, Packers and Stockyards 
Administration. It was alleged in the Complaint that Robert E. 
Parchman, Virgil R. (Ray) Lemons, and Jack E. Hamilton, who were 
partners doing business as Cumberland City Stockyard (collectively re- 
ferred to as “respondents"), violated the Act and the regulations, on 

May 18, 1985, *'* in the following ways: (1) weighed consigned 
livestock at less than their true weight; (2) issued scale tickets and ac- 
counts of sale to the consignors of such livestock on the basis of false 
weights; (3) paid the consignors of such livestock on the basis of false 
weights; (4) issued buyer invoices and scale tickets to the purchasers of 
such livestock on the basis of false weights; (5) collected the purchase 
prices from the purchasers of the livestock on the basis of the false 
weights; and (6) issued scale tickets which failed to show the time of 
balance, or the address of the market, and which were not initialed by 
the weighmaster. 


** The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s 
present Judicial Officer was appointed in January 1971, (including 3 years’ trial 
litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards 
Act regulatory program) (December 1962-January 1971). 
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nied°vio]atinp 2 fl' 1 re f ° ndents fi,ed an Answer in which they de- 

Thl heari l',!. ' regulations a * alleged in the Complaint. 

The hearing was hefd on February 26, 1986, in Nashville Tennes 

”'. bef “ lhe undersigned. Complainant was represented at'the hear- 
ing by Edward M Silverstein, Es q „ Office of the General Counsel 
U.S. Department of Agriculture. Washington, D.C. 20250-1400 Re' 
spondent was represented at the hearing bv Daniel W. Olsen Esc 
Van Hooser. C’sen and Parkinson, 9233 Ward Parkway, Kansas Cfty’ 
Missouri ,-,4114. At the conclusion of the hearing, the parties were 
afforded opportunity to file briefs. Such have been filed by the parties 
wit a mal reply brief being filed by complainant on May 15, 1986 

Ttmched 6 a aT' relevant slatutor y and regulatory provisions are 
attached as Appendices A and B, respectively. 

Discussion and Conclusions 

The record in this matter shows that on two separate occasions offi- 
cial mvesugations were made into the weighing practices of respon- 
dents. On both occasions, August 11, 1984, and May 18, 1985, the 
chock weighing was conducted, and the practices of respondents were 
investigated, by trained employees with many years of experience in the 
tes mg, operation and application of heavy duty scales for the weighing 
of livestock mcluding the scale utilized by respondents. This scale has 
been identified as a Howe weighbeam scale equipped with a Spinks 
ind ca or which measures in 5-pound increments, and is similar to the 
cate depicted on complainant's exhibit 1, This type scale allows for a 

maximum deviation, plus or minus 2 pounds, from the true weight of 
an animal. ° 

The purpose of n check-weighing investigation is not to determine 
ie accuracy of the scale but to determine whether the scale is operat- 
mg properly and whether the weighmnster is performing his function 

1984 V -hpr\! he c ® mpla , lnl also sou 8ht sanctions for lhe violations of August 11, 

h 1 “ „ S Pn>P r ed Findh * S of P»cl. Conclusion and Order (April 

1 1, 1986) sought sanctions only for the May 18, 1985, violations. 

^^r: ,il :° nal . ly ; ® 1,h0Ug !? ,hcre ls much ev ^cnce in the record of respondents' 
n S.r P , | B , vJoIa ‘ lons . M [f]alse weights always involve recordkeeping violations 

invtmno"" U T B 'f iCC Vi0,alions ' bl,t slnce lhe violations are Lerlwined ! 
any suspension order is based on the trade practice violations only. In re Trenton 

Ch illi l^'r?^ 499, 515 (19?i,)> a ff’ dmem > 510 F.2d 966 (4th 

i n 1 Z 5> ’ ( . Campben ’ The Packers and Stockyards Act Regulatory Program in 
1 Davidson, Agricultural Law 272 (1981 and 1986 Cum. Supp.)). Thus 

sncciflcallv ? l H Vl ° la, !S 5 i S Consld * TC(i ,esscr included offenses, and will not be 
specincalJy addressed herein, even though raised in respondents' Appeal Brief, § 

’ However ' insofar Qs respondents must refrain from any 

recordkeeping violations in any future operations, the order herein will contain in- 
structions requiring respondents to cease and desist from such recordkeeping viola- 
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properly and in accordance with the regulations. Thus, a scale may not 
be accurate, but if operating properly, i.e., not binding and returning to 
zero balance, it will register the same weight, or less, for the same ani- 
mal if that animal is weighed a second time within a reasonable period. 
Any error on the first weighing would be repeated on the second weigh- 
ing. Where neither feed nor water is available to the penned cattle, 
they would record a lesser weight on the second weighing due to the 
shrink factor. For an animal to gain weight under these conditions is 
virtually impossible. 

On the first check -weighing investigation on August 11, 1984, it was 
found that 11 of 16 cattle reweighed increased in weights ranging from 
5 pounds to 15 pounds. In only two instances were the variations at 5 
pounds. Thus, this investigation produced 9 instances in which cattle 
were weighed at less than their true and correct weights. Other viola- 
tions were also noted, i.e., the weighmaster had not initialed nor re- 
corded the Lime of scale balance on the scale tickets, and the scale 
tickets did not show the address of the market. These violations were 
subsequently brought to the attention of, and discussed with, respon- 
dents. A “warning letter” was issued to respondents by the Pa.kers 
and Stockyards Administration, dated August 21, 1984, listing the vio- 
lations found and requesting respondents to advise what remedies were 
taken to correct, their weighing practices. Respondents were also 
warned that if similar violations were found in the future, more fcrmnl 
action would he taken. This letter was acknowledged by Responder.' 
Parchmnn. as “partner", who pledged future compliance. Thus, yd this 
time, the violations were discussed, procedures and regulations for con- 
ducting die proper weighing of livestock were highlighted, and respon- 
dents acknowledged not only the violations hut also that they were cog- 
nizant id' die regulations relating to the proper weighing of livestock. 

Hie second check-weighing investigation of respondents' practices 
occurred on May L8, 1985. On that occasion, 21 head of cat* le were 
reweighed. The last animal weighed by Respondent Lemon:; prior to 
the check weighing (#549) was weighed in view of the investigators and 
was the first animal reweighed during the check weighing. The 
leweighing recorded a 5 -pound increase. This 5-pound increase was 
not unusual since the break in the scale indicator could have been read 
at either 900 pounds or 905 pounds. However, reweighing of the 20 
other head of cattle taken from pens showed increased weights ranging 
from 20 pounds to 55 pounds, a total of 535 pounds. Between weigh- 
ings, these cattle had been held in pen* where neither water nor feed 
was available. Respondent Lemons also did the reweighing of these 
cattle under the supervision of the invest -gator and did not dispute the 
higher u eights. Nor was any credible evidence introduced into the 
record by respondents to account for these increases in weight. Re- 
spondents' explanation that the center post of the scale was knocked 
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awry by an animal and thus caused the scale to operate improperly is 

t“e "nosTtr aff ° rded liU ' e Credib " lty ' However ’ assuming 
the center post was awry, test.mony shows that such condition could 

I-" SUCh inCreases in ‘ ba weights as recorded in the 
f We,8 o7' Therefore, the only clear conclusion that can be 

f np 7 u A m , C entS ° f check wei e hin e is that the cattle were know- 
ngly weighed at less than their true and accurate weights. 

Documents of record for both occasions show that, with regard to 

StockiardT 5 ' Co V , ** “' e Pr ° Per address of c ^berland City 

Stockyards. Contrary to respondents' testimony of record, that they 

were never advised that it was lacking in this respect, the investigator’s 

!~ the AU8U 1 U ’ 1984 ’ invesli 8 alion lists this as a violation and 
his testimony was that this matter was discussed with respondents at 

of the May 1 R US ’i Q« e <T e had been . no correct ’ on Of this item at the time 
or e May 18, 1985, check-weighing investigation. Although failure 

which rtr t0 '. n 'v al scaie siips and rccord ° n ti,em ihe ume ai 

A must 1 Tom T u u were reCOrded as vio,ations the 
A 'ff‘ ; i 984 - check-we.ghmg report, only failure of time of bal- 
ance is noted on the investigator's report for the May 18, 1985 check- 
weighing incident. Documents of record also show that scale tickets/ac- 

asi" oHhe 0 / 6 S °"r ° f thC ' iVeSt0Ck ' V6re iSSU6d and P^ on fie 
basis of the false and incorrect weights. Further, that buyer invoices 

Te. r ghts SUed ’ 3nd m ° ney C0,lected ' on lhe basis of ‘he same false 

„rTT d l Se0 , liOn .i°T Of lhe Acl ' a re eistration may be revoked for fall- 
ure to comply with the orders and regulations issued by the Secretary, 

criming Underseclion 307 of ll * Act unjust, unreasonable, or dis- 
U S C s/onTTnot ^ prohlblted and declared to be unlawful (7 
h SC h K° S u 2 ! 8) ' ThC f3lse we ‘8 hin S of livestock has consistently 
been held by the Secretary to constitute an unfair and deceptive prac- 
tice violative of section 312(a) of the Act (7 U.S.C. § 213(a)). ft has 
also been held to be in violation of regulations pertaining to the instruc- 
tions tor maintenance and operation of livestock scales (9 C.F.R. SS 
201.71, 201.73-1). Additionally, respondents who have failed to keep 
accounts and records which fully and correctly disclose all transactions 
mvolved in their business have been held in violation of sections 312(a) 

“J. 4 ! 1 ,"; Ac ‘ < 7U .S,C. §§ 2 13(a), 221), and sections 201.43, 
201.49, 201.55 and 201.73-1 of the regulations (9 C.F.R, §6 201,43 
01.49, 201.55 and 201.73-1). These accounts and records include 
accurate and complete scale tickets, as well as accurate and complete 
accountings of the purchase and sale of livestock. In re Gus Z . Lancas- 

r V ° C r i r aU l h °J ily in § 304 ° f ,he Act is not here (^e § I, 

AildiUonal Conclusions of the Judicial Officer). * 
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ter Stockyard, 38 A.D. 824 (1979); In re Jake Muehlenthaler , 37 A.D. 
313 (1978), aff’d mem., 590 F.2d 340 (8th Cir. 1978); In re C. D. 
Burrus, 36 A.D. 1668 (1977), aff’d per curiam, 575 F.2d 1258 (8th 
Cir. 1978); In re William C. Moore, 36 A.D. 2003 (1977); In re Over- 
land Stockyards, 34 A.D. 1808 (1975) (and cases cited therein); In re 
Trenton Livestock, Inc., 33 A.D. 499 (1974), aff'd per curiam, 510 
F.2d 966 (4th Cir. 1975) (unpublished); In re J. A. Speight , 33 A.D. 
280 (1974); In re Boone Livestock Company, Inc., 27 A.D. 475 
(1968). 

By virtue of the above practices it is concluded that respondents have 
willfully violated sections 304, 307, 312(a) and 401 of the Act (7 
U.S.C. §§ 205, 208, 213(a), 221), and sections 201.43, 201.49, 
201.55, 201.71, 201.73, and 201.73-1 of the regulations (9 C.F.R. §§ 
201.43, 201.49, 201.55, 201.71, 201.73, and 201.73-1), as alleged in 
the complaint. 

Finally, respondents argue that the misweighing of the livestock in- 
volved here was not willful, and rely on Capital Packing Company v. 
United States, 350 F.2d 67 (10th Cir. 1965), for their interpretation of 
"willful". However, as noted previously, respondents were well aware 
of the necessity to maintain and properly operate the scale, specifically, 
through knowledge of the "Instructions for Weighing Livestock", dis- 
cussion of violations with Packers and Stockyards investigators, and ac- 
knowledgment of the latter’s letter to respondents, dated August 21, 
1984. which admonished respondents "to take the necessary action to 
insure accurate weights.” However, although pledging they would com- 
ply, the check-weighing investigation conducted on May 18, 1985, 
showed that in 20 separate weighings respondents deliberately weighed 
animals at less than their true and correct weights with full knowledge 
that this was prohibited by the Act and the regulations. As noted in In 
re J. A. Speight, supra, at 302: 

A violation is willful, within the meaning of the term in a regu- 
latory statute if the violator " 1) intentionally does an act which 
is prohibited, irrespective of evil motive or reliance on errone- 
ous advice, or 2) acts with careless disregard of statutory re- 
quirement." (citing Goodman v. Benson, 786 F.2d 896, 900, 

7th Cir. 1961). 

Additionally, the Judicial Officer has ruled this interpretation [Capi- 
tal Packing] is negated by the Supreme Court’s decision in But z v. 
Clover Livestock Comm'n Co., 411 U.S. 182, 185, 187 (1973). See In 
re J . A. Speight, supra, at 303. Thus, the violations of May 18, 1985, 
were willful. 

Findings of Fact 

1. Respondents' mailing address is P.O. Box 70, Cumberland City, 
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Tennessee 37050. (Ans., para. 2; CX-2; Tr. 22) - 

2. Respondents are, and at all material times were: 

(a) Engaged in the business of conducting and operating a 
stockyard posted under and subject to the provisions of the Act. 

(b) Engaged in the business of buying and selling livestock in 
commerce on a commission basis at the stockyard, and buying and 
selling livestock in commerce for their own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission basis, 
and as a dealer to buy and sell livestock in commerce for their own 
account. (Ans., para. 2; CX-2; Tr. 22) 

3. On August 11, 1984, respondents' stockyard was visited by em- 
ployees of the Packers and Stockyards Administration who checked the 
weighing practices at the stockyard by reweighing 16 animals which pre- 
viously had been weighed by Terry Lemons, an employee of respon- 
dents, The reweighing of the livestock by the employees of the Packers 
and Stockyards Administration reflected that respondents’ employee 
weighed 9 of the animals at- less than their true and correct weights. 
The details of these weighings are as follows: 


No. of 

Sale 

Weight 

Weight at 
Reweighing 

Weight 

Difference 

ilSiUl 

- Mark Name of Consignor 

XLB3). 

■LIBS) 

am. 

1 

893 

S. G. Parchman 

520 

530 

+ 10 

1 

894 

S. G. Parchman 

570 

575 

+ 05* 

1 

895 

S. G. Parchman 

530 

545 

+ 15 

1 

896 

S. G. Parchman 

545 

555 

+ 10 

1 

906 

Katherine Hemby 

485 

495 

+ 10 

1 

907 

Katherine Butcher 

400 

4 J 0 

+ 10 

1 

908 

Katherine Butcher 

520 

530 

+ 10 

1 

910 

Mitchell Overton 

445 

455 

+ 10 

1 

912 

Leo Sheppard 

450 

460 

+ 10 

1 

919 

Mark Hemby 

625 

640 

+ 15 

1 

923 

Mark Hemby 

470 

475 

+ 05* 


Not unusual since the break in the scale indicator could have been 
read as indicated on original weighings, or as read on the reweiehincs. 
(Tr. 72-73) 


The Department’s investigation also dfsclosed that, in addition to re- 
cording the lower weight on the scale ticket and reporting this lower 
weight to the consignor, respondents issued accounts of sale to the con- 

Rcforence to exhibits arc designated ”CX" and "RX" to indicate those submitted 
by complainant and respondent, respectively. References to the hearing transcript 
arc designated "Tr.". 
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signors of the livestock on the basis of these false weights, issued buyer 
invoices to the purchasers of such livestock on the basis c! the I tlse 
weights, and collected the purchase prices from tlv purciv ers ol the 
livestock on the basis of these false weights. In addition, the scale 
tickets which were issued by respondents faded to show the time o the 
scale’s balancing, the exact address of the market, and all were not 
initialed by the weighmaster. No feed or water was available to the 
livestock between the original weighing and the check weighing. 
(CX-6-10; Tr. 24-38, 54-55, 60, 63, 76) 

4. The scale tickets in use at Cumberland City Stock; ard on 
August 11, 1984, and on May 18, 1985, contained the same heading, 
'‘Cumberland City Stockyards." Following the August 1 1, 1934. check 
weighing, the deficiencies found by 'he investigators, including "Ad- 
dress of market not shown on scale tickets," were brought to the a ten- 
don of and discussed with the respondents (CX-6; Tr. 37) 

5. By letter dated August 21, 1984, respondents were also nol : fied of 
the discrepancies found on August 1 1, 1984, and reminded th.P the 
were "responsible for accurately weighing livestock consigned t diem 
for sale." Respondents, by letter dated September 1, 1984. no. died 
the Department that they had taken steps to correct the errors found 
on August 1 1, 1984. (OX-1 1-12. Tr. 38-39) 

6. Respondents’ scale was tested on May 7, 1985, by an 

employee of the Stale of Tennessee. Although it was not preper!;, 

calibrated, after an adjustment by respondents, it satisfied the S tie’s 
standards. (CX-lS;Tr. 82-87) 

7. A follow-up investigation a-- to respondents’ weighing practice;: 
was conducted by an employee of the Packers and Stockyards Ad- vr. 
siraiion. accompanied by an emp’ jyee of the Stale of Tennessc , on 
May 1 8 , 1985. The investigation disclosed that respondents we ghed 
consigned livestock al less than their true and correct weights i ;ued 
scale tickets and accounts of sale to ike consignors of the l:\est--i.’; on 
the basis of the false weights, paid the consignors of the livestock on the 
basis of the false weights, issued buyer invoices to the purchasers of the 
livestock on the basis of the false weights, and issued scale tickets which 
failed to show the time of balance, the address of the market, and 
which were not initialed by the weighma er. (CX-13-17; Tr 40-51, 
55-57) 

8. The purpose of a check-weighing investigation is not to determine 
the accuracy of a scale, but whether the tale is operating pioperl . and 
the weighmaster is performing his fundin' s properly. An inspection of 
the scale by the Packers and Stockyards Administration's employee 
and die employee of the Slate of Tenne- - - e on May 18, 1985. failed t-: 
disclose any physical reason why the scab would have weighed tlv live 
stock at less than their true weight. The ale was opera ii.r. prop rh 
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i.e., there were no binds, the beam indicator moved freely and it was 
returning to zero balance. (Tr. 43-44, 66-69, 198-202) 

9. The investigation on May 18, 1985, showed the reweighing of 21 
head of cattle, previously weighed by Respondent Lemons, as follows: 
(CX- 13-17) 


No. of 
Head 

Mark 

Name of Consignor 

Sale 

Weight 

(LB$) 

Weight at 
Reweighing 
(LBS) 

Weight 

Difference 

(LBS) 

1 

513 

Willie Sterns 

215 

230 

+ 15 

1 

514 

Willie Sterns 

220 

240 

+ 20 

1 

515 

Willie Sterns 

615 

670 

+ 55 

1 

516 

Terry Feain 

395 

425 

* 30 

1 

517 

T. Feain 

255 

275 

+ 20 

1 

520 

Carl Phillips 

390 

410 

+ 20 

1 

521 

Carl Phillips 

505 

525 

+ 20 

1 

522 

Carl Phillips 

455 

480 

+ 25 

1 

523 

Carl Phillips 

605 

630 

+ 25 

1 

524 

Carl Phillip 

230 

260 

+ 30 

1 

525 

Carl Phillips 

250 

285 

+ 35 

1 

526 

Carl Phillips 

320 

345 

+ 25 

1 

529 

Carl Phillips 

345 

370 

+ 25 

1 

533 

Sanford & Sanford 

200 

220 

+ 20 

1 

534 

Ed Dillon 

315 

350 

+ 35 

1 

535 

Jessie Kirkland 

520 

545 

+ 25 

1 

536 

Jessie Kirkland 

350 

380 

+ 30 

1 

537 

Jessie Kirkland 

550 

575 

+ 25 

1 

538 

J. Kirkland 

310 

340 

+ 30 

1 

539 

J. Kirkland 

250 

275 

+ 25 

1 

549 

Bruce Sills 

900 

905 

+ 5 * 


* Not unusual since the break in the scale could have been read as 
indicated on original weighing, or as read on the reweighing. (Tr, 
72-73) 


10. On May 18, 1985, respondents' scale may or may not have been 
accurately calibrated; however, the same weight, or a smaller amount, 
would have been obtained if the same animal was placed on the scale a 
second time within a reasonable period. No feed or water was available 
to the animals in the time elapsed between the original weighing and 
the check-weighing. Normally, in this situation, livestock will shrink 
and therefore weigh less than when previously weighed. It is almost 
impossible for an animal to gain weight under these conditions. 
(CX-18, 19; Tr. 37-38, 45, 68, 70, 84-89, 134-141) 
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11. On May 22, 1985, respondents’ scale failed to satisfy the stan- 
dards of the State of Tennessee during a test conducted by an em- 
ployee of the State. (CX-19; Tr. 51-52, 71, 87-89). 

12. After being adjusted by an employee of the Systems Scale Corpo- 
ration, 332 Hill Avenue, Nashville, Tennessee, on May 23, 1985, a test 
of it on that date reflected that respondents' scale satisfied the stan- 
dards of the Stale of Tennessee. (CX-20; Tr. 52-53, 89-92, 
121-123) 

13. None of the problems which required adjustment by respondents 
on May 7, 1985, or by the Systems Scale Corporation on May 23, 
1985, would have caused the scale to misweigh the livestock as found 
by the Department’s investigator on May 18, 1985. (Tr. 134-141, 
198-202) 

14. The proper weighing of livestock is a basic tenet in the livestock 
industry. Such proper weighing is so basically necessary and important 
that great emphasis is placed on it by the Act and regulations through 
specific instructions for the use of livestock scales. Additionally, the 
Packers and Stockyards Administration has issued "Instructions for 
Weighing Livestock" and requires a weiehmaster to be knowledgeable 
of, and fully comply with, these instructions. The evidence of record 
discloses that respondents' officials were aware of proper weighing 
practices and with the requirements of published regulations and in- 
structions. False weighing of livestock, therefore, is an extremely seri- 
ous violation of the Act. (CX-3, 4, 5, 11, 12; Tr. 97). 

15. Respondents conduct a profitable business showing a net profit 
of, approximately, $45,000 on each of their 1983-84 and 1984-85 
annual reports. (Tr. 98-99) 

16. Within a 50-mile radius of Cumberland City, Tennessee, there 
are at least four other markets available to serve the consignors who 
have sold livestock through respondents. (Tr. 100). 

Sanction 

False weighing of livestock is a serious violation because consignors, 
who rely on market agencies to accurately weigh their livestock, have 
little or no ability to protect themselves against such practices. Addi- 
tionally, such practices cost farmers and ranchers money when their 
livestock is short weighed. Therefore, it has been the Department’s 
policy to impose severe sanctions for serious violations of the Act. This 
severe sanction policy has been set forth at length in In re Worsley, 33 
A.D. 1547, 1556-1571 (1974), has been discussed at length in In re 
Esposito , 38 A.D. 613, 624-665 (1979), and has been sustained in 
court decisions, e.g., In re Muehlenthaler, supra ; In re Collier, 38 
A.D. 957 (1979), aff'd per curiam, 624 F.2d 190 (9th Cir. 1980) 
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(unpublished). 2 

Complainant here seeks suspension of the registrants under the Act 
for a period of ninety (90) days, and a civil penalty in the amount of 
ten thousand dollars ($10,000.00) to be assessed jointly and severally. 
This sanction is in accordance with the announced policy of the De- 
partment and is determined to be appropriate under the circumstances. 
It has been shown in the record that respondents operate a profitable 
business and showed a profit of approximately $45,000.00 on each of 
their 1983-84 and 1984-85 annual reports. Further, that there are 
other marketing outlets for farmers and ranchers who normally sell live- 
stock through respondents. 

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 

Respondents contend on appeal that the ALJ's findings and conclu- 
sions are not adequately supported by the record, but the record abun- 
dantly supports the ALJ’s findings and conclusions. In fact, the proof 
here far surpasses the preponderance of the evidence, which is all that 
is required. 3 * Respondents’ argument on appeal, in this respect, merely 
reargues matters that were fully considered and correctly decided by 
the ALJ. 

Where, as here, an agency adopts the ALJ’s findings of fact based on 
his credibility determinations, the findings become almost unassailable. 
That is, the reviewing court may not upset the findings herein unless it 
finds them hopelessly incredible or flatly contradictory to either a so- 
called “law of nature” or to undisputed documentary testimony. The 
reasons underlying these principles were recently restated in in re Col- 
lins, 46 Agric. Dec. , slip op. at 15-16 (Mar. 4, 1987): 

It is the consistent practice of the Judicial Officer to give 
great weight to the findings of fact by ALJ’s since they have the 
opportunity to see and hear the witnesses testify, 5 When an 
agency adopts findings of fact by an ALJ based on credibility 
determinations, the task of the reviewing court is easier than 
when the agency overrules such findings, i.e., an ALJ’s find- 
ings of fact based on credibility determinations, adopted by the 
agency, are almost unassailable. Blackfoot Livestock Comm’n 
Co. v. USDA, [810 F.2d 916 (9th Cir. 1987)]. As stated in 
Davis, 3 Administrative Law Treatise § 17.16, at 336 (2d ed. 
1980): 


2 The Department's sanction policy was clarified and expanded in In re Spencer 

Livestock Comm’n Co., 46 Agric. Dec. (Mar. 19, 1987), appeal docketed. 

No. 87-7189 (9th Cir. Apr. 27, 1987) (See Appendix c). 

3 See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Stead- 

man v. SEC, 450 U.S. 91, 91-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 
1941 n.5 (1981), aff'd, 713 F.2d 179 (6lh Cir. 1983); In re Gold Bell-I&S Jersey 

Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 78-3134 (D.N.J. 
May 25, 1979), afjdmem., 614 F.2d 770 (3d Cir. 1980). 
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* E.g., In re King Meal Packing Co,, 40 Agric. Dec 552, 552 

(1981); In re Thornton , 38 Agiic. Dec. 1425, 1426-28 (remand order), 
final decision, 38 Agiic. Dec. 1539 (1979) (affirming Judge Baker's dis 
missal of complaint where she accepted the testimony of respondent's 
wife, respondent's employee, and respondent's "real good friend" over 
that of three disinterested USDA veterinarians); In re Unionville Sales 
Co., 38 Agric. Dec. 1207, 1208-09 (1979) (remand order); In re Na- 
tional Beef Packing Co., 36 Agric. Dec. 1722, 1736 (1977), aff'ti, 61/5 
F.2d 1167 (10th Cir. 1979). 


When the agency adopts the ALJ’s findings, the task 
of the reviewing, court is normally easier; a common 
note that is struck is that an AIJ's findings adopted b;, 
the agency may not be upset unless it is “hopelessly 
incredible or flatly contradicts either a so-called ’lav. 
of nature’ or undisputed documentary testimony.” 

NLRB v. Dinion Coil Co., 201 F.2d 484, 490 (2d Cir 
1952); International Union v. NLRB, 459 F.2d 1329, 

1351 (D.C. Cir. 1972) (Tamm, Jr., concurring and 
dissenting); NLRB v. Stark, 525 F.2d 422, 425-26 (2d 
Cir. 1975), cert, denied 424 U.S. 967 (1976); NLRB 
v. Columbia University, 541 F.2d 922, 928 (2d Cir. 

1976). 

I also find without merit respondents' other specific argument;,, (i) 
that the ALJ fatally erred in citing 7 U.S.C. § 205 as authority for 
suspension of respondents’ registration; (ii) that the ALJ’s findings ig- 
nored crucial evidence; (iii) that there was no reason for resp. m erits 
to short weigh; (iv) that these violations were not willful; and (v) that 
the penally imposed is inappropriately severe. These will be adtire- ;ed, 
seriatim, hereafter. 

I- ALJ’s Mediation of 7 U.S.C. $ 205 for 5 204 as the Suspension 
Authority Is De Minimis. Harmless Error. 

Although the ALJ did, apparently, cite the wrong provisio: (7 
L'.S.C. § 205; Initial Decision at 6) as the authority for suspension, 
rather than the correct “suspension” provision (7 U.S.C. § 204), this is 
de minimis, harmless error. 

The complaint correctly allege:; the provisions of the Act and regula- 
tions violated by respondents’ conduct, including § 304 of the Act (7 
U.S.C. § 205). The complaint alleges (Complaint at 5); 

IV 

By reason of the facts alleged in paragraphs II and III above, 
the respondents have wilfully violated sections 304, 307, 
312(a) and 401 of the Act (? U.S.C. §§ 205, 208, 213(a), 
221), and sections 201.43, 201.49, 201.55, 201.71, 201.73, 
and 201.73-1 of the regulations (9 C.F.R. §§ 201.43, 201.49, 
201.55, 201.71, 201.73, 201.73-1). 

Section 304 of the Act (7 U.S.C. § 205) provides as follows (empha- 
sis added): 
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§ 205 - General duty as to servi ces; revocation of registration 

All stockyard services furnished pursuant to reasonable re- 
quest made to a stockyard owner or market agency at such 
stockyard shall be reasonable and nondiscriminatory and 
stockyard services which are furnished shall not be refused on 
any basis that is unreasonable or unjustly discriminatory: Pro- 
vided, That in any State where the weighing of livestock at a 
stockyard is conducted by a duly authorized department or 
agency of the State, the Secretary, upon application of such 
department or agency, may register it as a market agency for 
the weighing of livestock received in such stockyard, and upon 
such registration such department or agency and the members 
thereof shall be amenable to all the requirements of this chap- 
ter, and upon failure of such department or agency or the 
members thereof to comply with the orders of the Secretary 
under this chapter he is authorized to revoke the registration of 
such department or agency and to enforce such revocation as 
provided in section 216 of this title. 

The term "stockyard services" includes "services or facilities fur- 
nished at a stockyard in connection with the . . . weighing ... of live- 
stock” (7 U.S.C. § 201(b)). Hence any stockyard operator who falsely 
weighs livestock violates § 304 of the Act (7 U.S.C. § 205), as well as 
§§ 307 and 312(a) (7 U.S.C. §§ 208, 213(a)). 

The ALJ was, however, in error if he thought that the revocation 
provisions in § 304 of the Act are applicable to this case. The authority 
of the Secretary to suspend respondents’ registration is in 7 U.S.C. § 
204 (quoted in Appendix A, infra). However, even if the ALJ mistak- 
enly believed that the Secretary’s suspension authority is in § 304 of 
the Act (7 U.S.C. § 205), that would have been harmless error. 

Respondents erroneously argue that the standard of proof would 
have been less under 7 U.S.C. § 205 than under 7 U.S.C. § 204 be- 
cause, respondents contend, a suspension order could be issued under 
7 U.S.C. § 205 "for alleged failure of the registrants to comply with the 
regulations of the secretary regarding weighing” (Respondents' Appeal 
at 2). Respondents continue (Respondents’ Appeal at 2-3): 

If the interpretation of the complainant and the ALJ in this 
case were correct the USDA could suspend the registrants sim- 
ply because the registrants literally “failed” (despite their ef- 
forts to get scale repairmen to fix the scale) to weigh livestock 
accurately. This interpretation would substantially lower the 
burden of proof that is on the complainant. 

However, the burden of proof would be no different under 7 U.S.C. 

§ 205 than under 7 U.S.C. § 204. Under either section, the burden of 
proof is by a preponderance of the evidence (see note 3, supra). Spe- 
cifically, if a stockyard operator fails to comply with the regulations 
issued to insure correct weighing of livestock at stockyards, the stock- 
yard operator has engaged in an "unfair” practice in violation of § 
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312(a) of the Act (7 U.S.C. § 213(a)), and has failed to furnish “rea- 
sonable” stockyard services, in violation of §§ 304 and 307 of the Act 
(7 U.S.C. §§ 205, 208), Accordingly, if the ALJ erroneously believed 
that the revocation provisions in § 304 of the Act (7 U.S.C. § 205) 
were applicable here, it would have been harmless error. 

Moreover, the ALJ’s suspension order is not based on a mere failure 
to comply with the regulations, but, rather, on the ALJ’s findings and 
conclusions that respondents falsely weighed livestock. That is also the 
basis on which I am suspending respondents’ registration. 

In the proceeding at hand, complainant's counsel specifically ques- 
tioned Mr. John T. Lacy, Chief, Scales and Weighing Branch, Packers 
and Stockyards Administration (P&S), about the statutes under which 
P&S was proceeding, and Mr. Lacy testified that the suspension provi- 
sion is 7 U.S.C. § 204 (Tr. 101-02) (emphasis added): 

BY MR. OLSEN: 

Q. Mr. Lacy, you indicated in your first item on your list of 
factors the statutory requirements. Can you tell me what those 
are? 

A. It is contained in Section 312(B) of the Packers and 
Stockyards Act, and it deals with the imposition of a civil pen- 
alty. I can’t state it verbatim. 

Q. Is that the only section ? 

A. With regard to civil penalty. The authorization for sus- 
pension is contained in U.S.C . — It is 7 U.S.C. 204, I believe, 
which is incorporating the Packers and Stockyards Act. 

If the ALJ erred in this respect, his error was harmless. 

II. The ALJ’s Findings Do Not Ignore Crucial Evidence, buh 
Rather. Are Squarely Based upon Substantial Evidence on.ihe_B& - 

CQrd as a wh<?ig, 

The ALJ’s findings do not ignore crucial evidence but, rather, are 
squarely based upon substantial evidence on the record as a whole. 
However, the large majority of respondent’s appeal brief is devoted to 
the arguments that the ALJ's findings are unsupported by the record, 
and that the findings ignore crucial evidence. Of the many arguments 
raised in respondents’ lengthy appeal, seven major arguments will be 
addressed, not because they must be refuted to show that the initial 
decision is a correct one (which it is), but, rather, to show that the 
sanction herein is a fair one. 

Apart from the fact that willfulness certainly is not at issue in this 
proceeding (see § IV, below), respondent’s overall argument is 
transparently that if the scale can be shown to be mechanically mal- 
functioning, then respondents are to be absolved from misweighing. 
However, not only does the large preponderance of the evidence fail to 
show the scale malfunctioning in the ways claimed by respondents, 
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even if it was somewhat mechanically off, the scale would not have 
behaved in such a fashion as to light weigh the check-weighed animals 
in the manner recorded by P&S investigators. This will be patently 
obvious from an analysis of seven of the arguments alleging scale mal- 
function raised in respondents’ appeal brief of July 21, 1986; which 
will be referred to as RAB, followed by the paragraph number of the 
argument: 

1. Adjustments or Movements in the Balance Ball of the Scale 
August 11, 1984 (RAB #7) and on May 18, 1985 (RAB 

TT L D ) . 

2. Center Post of the Scale Gate Was Occasionally "Hanging 
Up on the Side of the Scale Pit on August 11, 1984, Check- 
Weight Test (RAB #8). 

3. Nose Iron Was Loose, Causing the Scale to Weigh 5 or 6 
Pounds Light on May 7, 1985 (RAB #9) and Erratically Light 
on May 18, 1985, Check- Weight Test (RAB #15, 16). 

4. Center Post of the Scale Rack Was Binding Against Pit Wall 
on May 18, 1985 (RAB #11, 12, 18-22). 

5. Scale Was "Bottoming Out" (RAB #22, 23). 

6. Scale Was "Warped" (RAB #24, 27). 

7. Placement of Weights on Scale (Corner Tests), and Dirt 
and Sawdust in Levers (RAB #17, 23). 

X ‘ ^5SPQTKlent$' ,_ A rgument C oncerning Movements or Adjust - 
ments to (he Bal ance Ball on August 1 1. 1984. and Mnv 18. 
I£ g . 5, Was Not Raised by Any Party at the Hearing. Has Nn 
Merit, and Is Given No Weight Here. 

In respondents' own words, " [n]o evidence was presented regarding 
any movements or adjustments to the balance ball on the scale during 
the August 11, 1984" (RAB #7) original weighing or check-weight test, 
or between the two. Thus, this argument is entitled to no weight at all. 
To allow respondents' to raise new issues on appeal would be unfair to 
complainant. Even if I were inclined to consider this argument, which 1 
am not, there is no evidence of record upon which to base any consid- 
eration. Respondents' argument asks for mere speculation, which is 
not appropriate. 

This same analysis applies to respondents’ identical argument con- 
cerning the May 18, 1985, check-weight test (RAB #26), This same 
argument has no merit because, as respondents say in their argument, 

“ Where also was no evidence regarding any adjustments or movements 
of the balance ball on May 17 [sic]" (RAB #26). 

Thus, I find that respondents’ arguments concerning the scale’s bal- 
ance ball are without merit. 
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2. Substantial Evidence of Record Refutes Respondents*. Argu - 
ment that the Center Post of the Scale Gate Was Binding on 

the Scale Pit during the August 1 L 1984, Check-Weight Test 

Although respondents argue that the light weighing detected by the 
August 11, 1984, check-weighing test can be “assumed” to have been 
caused by the binding of the center post of the scale gate against the 
side of the scale pit (RAB #8), there is substantial evidence of record 
that there was no binding. 

Mr. Jimmy \V. Thompson, a P&S investigator and scale expert, testi- 
fied that on August 11, 1984, he and another P&S employee con- 
ducted a check- weight test at respondents' scale, that he (Thompson) 
looked at the scale; that he looked around the scale; that he checked 
the balance on the scale; that everything looked proper; that he ob- 
tained a good zero balance on the scale; that there were no obvious 
physical impairments; and that there was nothing binding. He testified 
(Tr. 26-27): 

Q. After you reached this agreement that you were going to 
conduct this check-weighing, what happened next? 

A. 1 asked Mike to select, along with Robert — I asked them 
to select sorpe livestock from the pens, and they did. While 
they were selecting, I looked at the scale and around the scale 
and checked the balance on the scale. I saw that everything 
looked proper. At that time, we had obtained a good zero 
balance on the scale, and they brought up some livestock. 

Q. When you were viewing the scale, walking around there 
and looking at it, did you see any obvious physical impair- 
ments? 

A. No. 

Q. Was there anything binding? 

A. No. 

During and after the August 1 1, 1984, check-weighing test, P&S in- 
vestigators continued to seek zero balance of the scale, and the zero 
balance repeated every time. Although a scale that was binding would 
be expected to reveal itself as such during close examination, while a 
series of check-weight animals were weighed, no binding was found. 
Mr. Thompson testified to a series of drafts after which a zero balance 
was achieved each lime, as follows (Tr. 54-55): 

Q. . . . What I want you to really focus on is the actual 
weighing, what you did with the scale, and what you did with 
the animal. 

A. Okay. The first thing we did at the start of the check- 
weighing was to check the balance on the scale. That is noted 
up at the top part, that the balance condition at the time of 
arrival was zero. The scale was in balance when we checked it. 
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We started check-weighing at about 10:45. Again, be- 
fore we put an animal on the scale, we checked the zero bal- 
ancing: and, again, it was in balance. 

For the one on August the 11th. Mike Huff was there: 
and he and, I believe, Ray Parchman, selected the animals 
from the pen or got the animals out of the pen and brought 
them to the scale. 

In this case, we weighed four animals from 10:39. While 
they were getting two more animals out of the pen, I checked 
the zero balance again. The zero balance had not changed, 
and I noted that at 10:50. 

After those two animals were weighed, they picked six out 
of Pen 40; and before they put one on, I again checked the 
zero balance. The zero balance had not changed at 10:54. 

We weighed those six animals. Well — I don’t know what 
pen they came out of, the last four. But before those last four 
were weighed, I checked the zero balance again. The zero 
balance had not changed. 

After those last four were weighed, I again checked the 
zero balance at 11:03. The zero balance had not changed 
again. 

Q. So the zero balance repeated every time you checked it? 

A. Yes, it did. 

A zero balance, which consistently repeats, with no binds, indicates 
that the scale is operating properly, although not necessarily accurately. 
For the purpose of check weighing to determine the proper perform- 
ance of the weighmaster, it is not necessary that the scale be accurate , 
only that it be properly functioning. Mr. Thompson testified expertly 
on this issue and stated the difference, as follows (Tr. 66-67): 

Q. Did you testify earlier in answer to the question about 
whether the scale was operating properly— I believe you testi- 
fied that the scale was operating properly, is that correct? 

A. Yes. 

Q. How do you know that? 

A. There is a difference between operating properly and ac- 
curately. If the scale is operating properly, that means it has 
no binds, the beam or indicator was moving freely, and it is 
returning to a zero balance. To test the accuracy, you would 
need to calibrate test weights. We did not have any at that 
time. 


A. Again, a check-weighing investigation is not to determine 
the accuracy of a scale. It is to determine if a weigh-master is 
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weighing correctly. We are not concerned at that time with the 
accuracy of the scales, but whether the weigh-master is per- 
forming his functions properly. 

Being further pressed by respondents' counsel on this point, 
Mr. Thompson testified that a scale would return to zero balance when 
there are no binds. And, if there were no binds, even if the scale was 
malfunctioning, an animal that is weighed on the scale will weigh the 
same, or less, when put back on the scale after a period of time. Cer- 
tainly, no animal should gain weight in this circumstance. As 
Mr. Thompson testified (Tr. 69-70): 

Q. Well, I think that what you are trying to tell me is that if 
the zero balance returns each time to zero correctly, that the 
scale is not malfunctioning. Is that correct? 

A. In all probability, it is not. What I think I am trying to 
say here is that if a scale is not binding, if you release the 
beamlock and the scale is moving freely and returns to a zero 
balance, that there are no binds. Even if the scale is malfunc- 
tioning, if you put a weight or an animal on that scale and get a 
weight and then take the animal off the scale; then if in five or 
ten minutes or immediately thereafter, if you put it back on the 
scale, you should get the same weight or a smaller weight, de- 
pending upon how long it has been since you weighed that ani- 
mal. You certainly should not get a gain in weight. 

Q. So what you are saying is that if the scale returns to a zero 
balance after weighing an animal, the scale is operating cor- 
rectly, and it is not malfunctioning? 

A. Basically, yes. 

This testimony on the behavior of heavy-duty livestock scales was 
corroborated by Mr. Danny R. Lashley, the private-sector scale expert 
employed by Systems Scale Corporation; and subpoenaed to appear 
herein by respondents. Mr. Lashley testified that even a malfunction- 
ing scale, if it has no binds, will repeat the same weight for the same 
animal. Mr. Lashley examined this scale a few months earlier from the 
August 11, 1984, check- weight test on March 28, 1984, and saw no 
binds. He testified (Tr. 135): 

Q. If I put on a steer weighing 325 pounds, if I put him on 
two times in a row, whatever the scale was registering, it would 
register the same? 

A. Yes, sir. If zero balance — If you have got a zero balance 
and the scale is out of calibration, normally with no binds, it 
will repeat the same weight. 

Q. And you didn’t see any binds, did you? 

A. No, sir. I didn’t. 

Q. Looking at page five of that exhibit [RX 3], when did you 
perform this particular test? 
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A. It was dated 3/28/84. 

Q. Was that before or after you made the adjustment? 
adjustment PartiCUlar ° n6 ° n page fiVe ’ this is the test before the 


ran^e? Whal WM ^ eiTOr ln the 5 °" throu 8 h 500-pound weight 


A. I have it as zero. 

Of course, what witness Lashley testifies to as the condition of the 
scale as of March 28, 1984, has no direct bearing on the condition of 
the scale at the time of the August 11, 1984, check-weight test. How- 
ever, since respondents’ defense is to attack the scale (mechanically) at 
every opportunity, it is appropriate here to balance those arguments 
against testimony from their own subpoenaed witness (Lashley). 

. Allll0u 8 h respondents’ defense on appeal is that the scale was bind- 
ing on August 11, 1984, respondents’ testimony, delivered by respon- 
dents’ witness, Mr. Terry Lemons, is that the scale became unbalanced 
because he (Terry Lemons) was too busy as weigh master to check 
properly the balance of the scale during that morning’s rushed busi- 
ness. 4 Specifically, Mr. Terry Lemons blames the misweighing on his 

failure to balance the scale. He testified (Tr. 144-45) (emphasis 
arlrlodV v 


Q. What occurred after the check test was completed? 

A. Well, he took the tickets over to the office. We went 
back to weighing stock, you know, that was coming in. Well, 
he toM me, he said, “I am going to take the tickets over to the 
omce and match them against the tickets that you weighed.” 


I don t know how long it took him, but then he came 

■ r You have a discre P an cy in your weights,” I 

said, Well, what seems to be the problem," and he explained 
u to me. I said, "Well, it very well could be. I have been here 
all day by myself.” 


Robert Parchman, the man that runs the bam, he wasn’t 
there. I had been there with two schoolboys that particular 
morning. My father was out of town on vacation. I had got 
behind. I was weighing the cattle and tagging them and sorting 
them and letting them off. I was basically doing most of the job 
myself. 1 


I guess I had let about a 45-minute to hour period there 
go by that I got lax in checking my balance , which is what f 
would say caused the difference in the weight. 


4 I n ° lc here thal Mr - Terj y Lemons' testimony admits wcighmasler’s violations 
of 9 C.F.R. § 201. 73-1 (a)(1), failing to balance the empty scafe and keep it in 
balance, and of 9 C.F.R. § 201.73-1 (e) (3), permitting "hurried" operations re- 
su,,m g ,n “inaccurate weights or incorrect weight records." 



Q. As far as you could tell, the scale appeared to be operat- 
ing properly? 

A. From my point of view inside of the scale house. When it 
came on the center, 1 would stamp the weight. 

Q. Did Mr. Thompson indicate that the scales were operat- 
ing properly ? 

A. I suppose he did. He weighed the cattle. 

Q. And were you present when he weighed the cattle? 

A. No. 1 was out in the alley putting the cattle on the scales. 

Q. Did you after that time discuss the matter with 
Mr. Thompson at any time? 

A. Yes. We talked about it, and I admitted, I guess, that 
was the problem. Of course, some of them was five and ten or 
15 or 18 pounds on seven or eight cattle. 1 don't recall the 
exact number. 

We discussed it, and he said, “Well, it looks like you we e 
lax in balancing the scales. We will probably be sending you a 
reprimand letter by mail." He told me to be more careful. I 
said, "Well, I will pay more attention to that in the future." 

Moreover, Mr-. Terry Lemons was specifically asked, during his testi- 
mony on the May 18, 1985, check-weight test, if the gate post was 
binding at any other lime than the May 18, 1985, test, and Mr. Terry 
Lemons responded that it had been a problem before, but that he had 
not told Mr. Thompson of it during the August 11, 1 9 4 , check- 
weight test. He testified (Tr. 151) (emphasis added): 

Q- Is this the location of the place where the post w:.s 
pushed out that we talked about earlier? 

A. Yes. 

Q. And it was actually catching on the side of the pit? 

A. Yes. 

Q. That occurred that day [May 18, 1985]? 

A. Yes. 

Q. And is that the first time that had happened with that 
scale? 

A. Do you mean the post getting kicked out at the bottom? 

Q. Yes. 

A. No. Like I say, it had happened before a time oi two, 
and we would put it back in. The post, like I say, it has bee l 
there a long time. It was rotted right at the bottom, and v> e 
would nail it and thought we had it repaired, you know. But it 
had come out on a few other cases. 
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Q. At any time before that when the scales were looked at or 
inspected by Mr. Thompson, did you indicate that you consid- 
ered that a problem with the scale ? 

A. No. I hadn't said anything about it, no. 

The evidence is thus clear that there were no discernible binds in the 
scale on August 11, 1984. Moreover, Mr. Terry Lemons’ other expla- 
nation — that he had failed to balance the scale properly on that date — 
is also without merit. Although the regulations (9 C.F.R, § 
201.73-l(a)) require the weighmaster to balance the scale periodically 
during weighing, which Mr. Terry Lemons did not do, such continuing 
balancing before the check- weight test would not have changed the 
light weighing detected by the check-weight test. 

P&S expert Mr. Thompson testified at the very end of the hearing 
that such lack of balancing by respondents would possibly have caused 
the scale to go to the plus side due to debris on the scale, but in virtu- 
ally no circumstance could an animal "gain’’ weight while being held 
gaunt between weighings. He testified (Tr. 203-04): 

Q. (By Mr. Silverscein.) You have heard lh.e testimony from 
Mr. Lemons indicating that he believed the discrepancy be- 
tween the weight that he weighed in the. cattle on August the 
11th, 1984, and the weight that you found' when you were 
check-weighing was caused by his failure to zero balance the 
scale as required by the regulations? 

A. Yes, sir. 

Q. I am asking you if you can to state what you believe as an 
expert in scales and weights would have occurred with regard to 
a discrepancy between the two weights, if, in fact, a weigh- 
master had failed to zero balance the scales. 

A. If the scale had been zero balanced 1 prior to the start of 
weighing the livestock,, and if the livestock, had been weighing 
coming onto the scale and the zero balance had not been 
checked for 45 minutes to an hour, these animals coming on 
the scale will normally drag dirt and different types of foreign 
matter onto the scale. This will tend to make the scale weigh 
heavier rather than lighter. 

Any time that you check the zero balance, or most of the 
time that you check the zero balance on. the scale during, the 
livestock sale, you will find that the balance has- increased or 
gone' to the plus side, rather than going, to the minus side. 

Q. All* right. So- what' you are saying, if I understand it, is 
that if that was the case, and if, in Tact, a discrepancy had 
occurred because of the failure to zero balance, what you 
should have found when you check-weighed is a large shrink 
rather than an increase in weight? 

A. Yes, sir. 
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Because of the foregoing, I find that there is no credible evidence 
that the center post of the gate was occasionally "hanging up” or bind- 
ing during the August 11, 1984, check-weight test. Moreover, the sub- 
stantial evidence of record is that respondents’ failure to maintain a 
continuing balance in its scale on August 11, 1984, would not have 
caused light weighing on that date. 

3. Evidence that the Nose Arm Was Out of Calibration, and 

Evidence that Adjustments Were Made to the Nose Arm, Do 

Not Explain the Light Weighing Detected, Because the Errors 

Did Not Repeat in Either Check-Weieht Investigation. 

The substantial evidence of record is clear that the scale's nose arm 
(also called nose “iron"; the main fulcrum or calibration point for fine- 
tuning the scale) was out of calibration at crucial periods in the chro- 
nology of this proceeding; however, this does not help respondents' 
case because the errors ascribed to nose-arm maladjustment did not 
repeat. 

In fact, I view the evidence concerning the many adjustments of the 
nose arm to be at least as damaging to respondents’ case as respon- 
dents seem to think it helps their case. Even before the first check- 
weight test on August 11, 1984, Mr. Lashley of Systems Scale Corpo- 
ration had adjusted the nose arm (on March 28, 1984), presumably in 
the presence of respondents. Mr. Lashley testified that he adjusted the 
nose arm on that date to achieve correct calibration, but that any error 
in the calibration would have repeated, if there were no binds, and 
Mr. Lashley testified that there were no binds. He testified (Tr. 
134-35; and see RX 3) (emphasis added): 

BY MR. SILVERSTEIN: 

Q. Mr. Lashley, the repairs you made on the scale on 
March 31, 19S4 [sic], what kind of repair was that? 

A. That was adjustments. 

Q. What kind of adjustments? 

A. Nose iron adjustments. I was trying to think. I don’t 
think that was done on the 31st. 

Q. Excuse me. That was March 28th. The date of the in- 
voice is March 31. 

JUDGE MC GRAIL: You are referring now to Respon- 
dent’s Exhibit Number 3? 

MR. SILVERSTEIN: Yes, sir. 

Q. (By Mr. Silverstein) You adjusted the nose iron on that 
date? 

A. Yes, sir. As far as I remember, that is what we did. It 
was a nose iron adjustment to bring the scale into calibration. 
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Q. Was the error which was in the scale on that date a re- 
peating error? 

A. On the 28th? 

Q. Right. 

A. Well, I don’t have any way— Explain what you mean. 

Q. If I put on a steer weighing 325 pounds, if I put him on 
two times in a row, whatever the scale was registering, it would 
register the same? 

A. Yes, sir. If zero balance— If you have got a zero bal- 
ance and the scale is out of calibration, normally with no 
binds, it will repeat the same weight. 

Q. And you didn't see any binds, did you! 

A. No, sir. I didn’t. 

Mr. Lnshley was then asked a series of hypotheticals about the be- 
havior of the scale when certain weights are pul on it. The important 
thing here is that unless there are binds in the scale, the scale being out 
of calibration will not cause nonrepeating errors; and, it is very unlikely 
that the second time the same animal is put on there would always be a 
resultant gain in weight, Mr. Lashley testified (Tr. 139) (emphasis 
added): 

Q. If a scale is weighing erratically, and if there is a non-re- 
peatable error, what is the likelihood of the error being a plus 
error every single time? 

A. It is very unlikely. 

Q. So that — 

A. Let me restate that. It depends on what you are saying. I 
don't understand the question. 

Q. Okay. I will see if I can explain it. Counsel for the 
Respondents has proposed certain circumstances to you to es- 
tablish that the scale that balances zero still may show erratic 
weights. Is that right? 

A. Yes, sir. 

Q. Now what I am asking you is this. Under those circum- 
stances every single time you weighed those animals twice, 
should you get a plus reading the second time? Do you under- 
stand what I am asking you? 

A. You are saying that every time you put the same load on 
it — 

Q. I am asking you why it is that every time the animal is put 
on the second time you get a plus reading, 


813 



A. Well, like I say, with no balance changes and with no 
binding or whatever, it should be repeating. If it is out of cali- 
bration, it will repeat the same way. 

Thus, there is the very high likelihood (almost to a certainty' that 
respondents were aware, at least as early as March 28, 1984, that \heir 
old scale’s calibration could be manipulated (to weigh heavy or light) 
merely by tapping on the nose arrn. After that, there is acknowledged 
testimony that respondents were tapping on the nose arm to manip late 
the calibration. The fact that they had the blessing of the Stc 3 of 
Tennessee’s scale man, Mr. Mos~. does not mitigate their subse: lent 
false weighing, because there is no evidence that Mr. Moss in ti. ited 
or condoned light weighing. His testimony is that he corner-teste ' the 
scale with 2,000-pound weights on May 7, 1984, and found n i to 6 
pounds light. Mr. Moss then allowed respondent, Mr. F .bert 
Parchman, to manipulate the nose arm to achieve an accurate w ight, 
which is Mr. Moss’ "‘common sense” procedure, when all four a mens 
of the scale show the same discrepancy. Mr. Moss testif ccl (Tr 
84-85): 

On this particular test, I had 15 pounds of balance weiJ.t. . 

On the corner test, I used 2,000 pounds on each corner They 
averaged — Well, they were either six or five pounds off er 
light, meaning that the scale, if there was 2,006 pounds on the 
scale, the scale would register only 2,000 pounds. 

Q. Is that five or six pound difference acceptable tolerance 1 ' 

A. N T o, it is not. 

Q. What happened if you found that on a scale? 

A. On the agreement with the owners, I allowed them to t; 
die nosearm, which is the main adjustment for the scale, k : ; 
what the steelyard or the beam rod attaches to coming our 
[out] <>! the scale house. I allowed them to — We worked with 
the scale and got the scale down. It is a more or less a com- 
mon sense procedure that I have allowed in order if the scale is 
off to the same degree on all corners, then normally all that is 
wrong with the scale is that the nosearm needs lapped in one 
direction or the other. 

Q. And the nosearm is in the pit? 

A. Yes, it is. 

Q. And the adjustment we.-, made in the pit? 

A. Yes, it was, 

Q. Do you remember who made the adjustment? 

A. Mr. Parchman. 

Q. Did you watch him whae he made the adjustment? 

A. Yes, sir. 
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Q. Did he have to loosen the nose arm to make the adjust- 
ment? 

A. Yes, sir. There are two different screws that he had to 
loosen and tighten back up. 

Q. In other words, in order to make the adjustment, he had 
to tap the nosearm to make the adjustment? 

A. Yes. There are two different screws that he had to loosen 
and tighten back up. 

Q. In order to make the adjustment, he had to tap the 
nosearm with a hammer? 

A. Yes. 

Q. And you saw him do that? 

A. Yes, sir. 

Respondent Mr. Robert Parchman testified that he had manipulated 
the nose arm to adjust the calibration on the scale on May 7, 1985. It 
is obviously clear that this is the secret of how to cause the scale to 
weigh "light,” that this was known to respondents on May 7, 1985 (at 
least), and almost certainly was known to respondents prior to that. 
What we have here is respondent Robert Parchman industriously ma- 
nipulating the scale nose arm, purportedly seeking accurate weights. 
The problem with all this benign manipulation is that, without any evi- 
dence of binding in any part of the scale, the check weights recorded 
by P&S should have repeated respondents' weights. They did not l 
Since both P&S check-weight tests show nonrepeating gains in 
weight, the respondents 5 "benign” fiddling with the' nose- arm does not 
explain the discrepancies,- but, to. the contrary, highlights the fact that 
someone may have continued 1 to manipulate the scale nose arm to con- 
tinue to weigh light both after the August 11, 1984, P&S check-weight 
test and after the May 7, 1985, state test. Mr. Parchman’s testimony 
makes clear how well versed in scale nose-arm manipulation respon- 
dents were, down to using lubricants on the nose arm screws. He testi- 
fied (Tr. 177-79) (emphasis added): 

Q. Do you recall after the August 11th check test, was there 
any work done on the scale shortly thereafter? 

A. No, sir. We just knowed that the scales sometimes, espe- 
cially during the last two or three years, have been red-tagged. 

We would have to call the scale people, and we tried to keep 
aware of It. They have been red-tagged two or three times in 
the time Mr. Moss has been coming. Well, Mr. Moss come 
up there, and he was going to have to red-tag them again, but 
he let us work on them. We thought we had them in working 
condition. 
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Q. When was that? 

A. . . . It was the 7th of May. That was when Mr. Moss 
called and set up a date to test the scales. It was Tuesday a 
week or so before Mr. Thompson come on a Saturday. We 
was doing some work on them, and the further we went, the 
further we got off. 

He was going to have to red-tag the scales, and that means 
that you have a week or 10 days to have it fixed; and every 
time we called the scales people, they charged from $600 to 
$900 to come down and do three hours’ work. So (he other 
time, everybody was watching to see what they did, and we 
seen how they fixed them . 

Mr. Moss said that we could work on them, but he could- 
n't help us, and then he could check them out. 

Q. So did Mr. Moss observe you making adjustments to the 
scale? 

A. Yes, sir. He didn’t help in any way. 

Q. Is that the only time you have ever worked on them? 

A. Yes. 1 had been under them to clean out the dirt, but 
that is the only time that we have ever worked on them. 

Q. You heard Mr. Moss’ testimony this morning, 
Mr. Parchman, regarding adjustments to the beams and bolts 
on the end7 

A. Yes, sir. You had two of them that you had to loosen up. 

We put quite a bit of WD-40 on them, and so, 1 mean, they 
were working a lot looser after we let the WD-40 set on them a 
while. I didn’t know whether we was supposed to hit them this 
way or that way to make the scales balance right. We had to 
do it maybe three, four or five times to get it right. 

We had to tighten it up, and we had to get the scales back 
on there. It took us at least maybe three or four or five tries to 
get it right. 

Q. Mr. Moss did observe throughout the procedures, and 
finally the scales were to his satisfaction, and he approved 
them? 

A. Yes, sir. If he didn't like them, he would have red- 
tagged them on us. Then we would have had to call the people 
out of Nashville. 

Respondents were specifically asked at the hearing whether they 
knew how "to cheat,” and respondent Ray Lemons testified that he 
could cheat, although “it would be pretty hard to do” (Tr. 172). He 
testified (Tr. 172): 

Q. I am not saying that you did or would, but if you wanted 
to cheat, you would know how? 

A. It would be pretty hard to do. 
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Q. But you could do it? 

A. Yes. You have got gangsters who can do anything. Most 
of my time, there was somebody in the scale house with me 
wanting to blab about something or other. 

Less than two weeks after the May 7, 1985, state test (May 18, 
1985), the second P&S check-weight test occurred, and the scales 
once again were registering light on check-weight animals (but not re- 
peating!) as detected by Mr. Jimmy Thompson of P&S (Tr. 87). 
Mr. David Moss, at the request of Mr. Thompson, returned to con- 
duct a scale test on May 22, 1985, at which time he found the scale 
weighing light by 10 pounds; and condemned the scale (Tr. 88-89). 
Mr. David Moss returned to the scale the following day, May 23, 
1985, to retest the scale, after it was repaired that day by Mr. Danny 
Lashley of Systems Scale Corporation. Mr. Moss testified that Mr. 
Lashley adjusted the nose arm, which at the time was loose and could 
be easily moved by a tap or a knock. He testified (Tr. 90-91): 

Q. Would you please state what you observed him [Lashley] 
doing on May the 23rd, 1985? 

A. With the nose iron, I observed that the nose iron was 
loose, and the screws were basically completely unscrewed to 
an extent that the nose iron was loose and could easily move or 
be moved by a top [sic] or a knock. 

Q, In your observation, could you tell whether the nose iron 
would have moved on its own? 

A. No. I could not tell. 

Q. Is it nosearm or nose iron? 

A. It could be either one. I think I have said both. It 
should be nose iron. 

Q. Would it be usual for a nose iron to be free to move on its 
own? 

A. No. 

Q. Why is that7 

A. Normally, they are locked down very tightly, and they 
would also normally be very rusty there. The bolts lock up 
quite fast. 

Q. If the bolts were loose, is it possible for the nose iron to 
move by itself? 

A. If the bolts were loose, yes. It is possible. 

Mr. Lashley testified that he worked on the nose arm that day, but 
that he did not test the scale. It is important to understand here that 
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the nose arm can be manipulated to change the calibration of the scale 
to make it weigh lighter or heavier. Mr. Lashley found the screws for 
the nose arm tightened in such a way as to allow changing the calibra- 
tion by a tap or a knock. He testified (Tr. 121-23): 

Q. The following day. May 2.3rd, did you, in fact, test the 
scale or simply work on it? 

A, I simply worked on it. 

Q. Do you recall exactly what it was that you did to the scale 
on that date? 

A. 1 made a nose iron adjustment to speed the scale up. 
That is my terminology. Actually, it was to make it weigh heav- 
ier in order to get the proper calibration with the test weights. 

Q. Do you recall— Maybe you can describe just basically 
what has to be done to get to the nose iron. 

A. The nose iron is the part of the mechanical weighing de- 
vice away from the indication part. It ties to the indication 
part. It is actually the load-receiving part of the scale. It is 
one element of the load-receiving part. It transfers the dat,. 
from the lever system to the indicating element. 

Q. When you approach the scale to look at it, can you sec 
this item that is called the nose iron? 

A. No, sir. I think that one up there where the nose iron 
comes to where the indicating element is, I believe there is 
cover over the pit there. 

Q. Okay. So it would be under the ground level? 

A. Yes, sir. It is below ground level. 

Q. Would it be under the platform or under the other part of 
the scale? 

A. The nose iron? 

Q. Yes. 

A. It is actually under the indicating element. 

Q. Okay now. How did you get to the nose iron to work on 
it? 

A. Removed the cover and got into the pit, access to the pit. 

Q. So you crawled down into the pit? 

A. Yes, sir. 

Q. Do you recall what condition the nose iron was in at the 
time you arrived there? 

A. On that day, the nose iron, whenever I went to perform 
the adjustment, there are two locking type bolts. The one mam 
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one is the bigger one. That is the one that normally, you know, 
holds the nose iron in place. When I went to make the adjust- 
ment, these had to be loosened in order to move the nose iron. 

In my opinion, it was not as tight as it should have been. 

I was using a 10-inch crescent wrench to perform this opera- 
tion, and, you know, there was virtually no pressure. 

Q. Were both bolts in the same condition? 

A. The top bolt was tight. The bottom bolt was loose. 

Q. At that time, what did you do to correct that? 

A. At that time, I shortened the length of the lever more or 
less. That is basically what you actually do. You actually 
shorten the ratio of the lever, which makes the scale go heavier 
or weigh heavier. 

Q. Did you do anything else to the scale besides make that 
adjustment? 

A. Not that 1 remember on that date. 

G_ Was that nose iron in a condition that in your opinion- 
would allow it to move and let the scale get out of adjustment? 

A. Well, it would be hard for me to say. I really couldn’t 
say. That is — I don’t think so. I don’t think that it would 
move. 

In summary, respondents' argument concerning the nose-arm mal- 
adjustment does much more to harm their case than to help it. Re- 
spondents earnestly blame the light weighing; (among other reasons) on 
the nose arm being out of calibration, but this argument is disingenu- 
ous, at best, and, in my view, approaches an almost arrogant obfusca- 
tion of the facts. Although for the most part deliberately misleading, 
respondents' argument on the nose arm reveals an intimate knowledge 
of how to manipulate the fine-tuning calibration of their scale. 

The respondents’ testimony purports to display respondents as ear- 
nestly seeking accurate weights from their scale; yet, none of the many 
tests conducted in the time period of this proceeding — by private, state 
or federal experts — ever reveals an accurate scatel Even if one be- 
lieved respondents’ story (which I do not), one is left to wonder why 
respondents did not just spend the money necessary to upgrade this old 
scale, or replace it with a new scale, rather than manipulating the nose 
arm. Respondent Ray Lemons volunteered an explanation, when he 
revealed that respondents expected their business to be condemned for 
a new highway. He testified (Tr. 167-68): 

Q. Had there been any problems with the scale at the Cum- 
berland City Stockyard prior to August of 1984 that you are 
aware of? 


819 



A. Well, the scales are getting old and needing repairing, I 
might add this in. They are building a four-lane road through 
there. This is one reason they haven't put in a new scale. The 
road comes in three foot of the office. We have tried to keep 
the scales up and see what effect this would have before we 
went and spent $8,000 to $10,000 for a new scale. 
Notwithstanding these obfuscations, the simple fact remains that 
check-weight tests on the scale — with no binds evident — show non- 
repeating errors of light weighing, firmly establishing that the nose-arm 
calibration is not the explanation for these violations, and I so find. 

4. Substantial Evidence of Record Refutes Respondents 1 Argu - 
ment (RAB #11, 12. 18-221 that the Center Post of the Scale 
Rack Was Binding against the Pit Wall during the May 18, 
1985. Check-Weight Test. 

Respondents argue (RAB #11, 12, 18-22) that the center post of the 
scale rack was binding against the pit wall on May 18, 1985, which 
caused the discrepancies in that date's check weighing; however, the 
large preponderance of the evidence clearly shows that there were no 
binds on May 18, 1985. In fact, each point of respondents’ argument 
on the averred binding of the center post on May 18, 1985, is refuted 
by complainant’s witnesses. 

There is specific, direct testimony by P&S scale expert Mr. Jimmy 
Thompson, in which he states that respondent Mr. Ray Lemons said 
(just after Mr. Ray Lemons weighed his last animal, and while he was 
checking the balance on the scale for Mr. Thompson) that the "post is 
dragging again," but that he (Mr. Thompson) checked the post, find- 
ing no binds in the center post. Mr. Thompson testified (Tr. 43-44): 

Q. Okay. After that animal was weighed, what did you do? 

A. We checked the balance on the scale. I asked Mr. Lem- 
ons to check the balance on the scale. To the best of my 
recollection, about that time, Mr. Lemons said, "I think that 
post is dragging again out there.” 

He went outside, and I followed him outside, and there 
was a center post that supported the two gates coming off the 
end of the scale. He kicked or hit at the post. 

Q. Before he hit or kicked at the post, did you have an op- 
portunity to see it? 

A. Yes, I could see it. 

Q. Did you observe that the post was binding in any way? 

A. No. It was not. 

Q. Did there appear to be clearance between the post and 
the edge? 

A. Yes. 

Q. You do not believe that that post would have caused any 
kind of problem in weighing that animal? 
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A. No. 

Mr. Thompson and respondent Ray Lemons very carefully check- 
weighed several animals, enough to determine if the weighmaster 
(Mr. Ray Lemons) was weighing the animals properly on May 18, 
1985. It was determined that only 1 of the 21 animals check weighed 
had been properly weighed by Ray Lemons, viz., the one animal origi- 
nally weighed in the presence of Mr. Thompson (Tr. 42-43, 50, 61). 
Mr. Thompson testified that he assured a good zero balance every few 
minutes during the check weighing, indicating that there was no bind in 
the scale. He testified (Tr. 55-56): 

Q. All right. Tell us about May the 18th. 

A. On May the 18th, when we arrived at the market, we 
checked the zero balance on the scale. Mr. Lemons released 
the beamlock, and the scale settled on the zero balance. 
There was no discrepancy. It was on zero. 

We started the check-weighing at 9:54. Before we 
weighed the first animal, we checked the zero, and it was zero 
balanced. It was in good zero balance condition. 

We had four animals out of Pen 39, and they were 
weighed by Mr. Lemons. After those four were weighed, we 
checked the zero balance again, or I asked him to check the 
zero balance, and he did. The zero balance had not changed. 

We had eight animals out of Pen 40 that we weighed and 
completed. At 10:15, we checked the zero balance again. 

The zero had not changed again. It was still in good zero bal- 
ance. 


Then we selected nine animals out of Pen 42, and these 
were weighed between 10:15 and 10:22. After the last one, tag 
number 539, was weighed, we checked the zero balance again, 
There was no change from the zero balance. 

Q. The zero balance repeated every time you checked it? 

A. Yes, it did. 

Q. Okay. Was the scale operated in a proper manner? 

A. Yes, it was. 

Q. What causes you to say that? 

A. When we arrived at the market, when I asked Mr. Lem- 
ons to check the zero balance, he released the beamlock at 
that point. Watching the indicator, the balance indicator, the 
scale rose up and down a couple or three times and settled on a 
zero balance. That as [sic] an indication that there was no 
bind in the scale. The beam was moving, and it finally settled 
on a zero balance. 
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The absolutely crucial thing about respondents’ binding argument is 
that even if respondents proved a bind, which they have not, it would 
not alter the outcome of this proceeding. This follows because when a 
scale balances after a draft at zero, even with a bind, and it is a non- 
repeating error (none of which has been shown here), it is most un- 
likely that a nonrepeating error would result in a gain in weight each 
lime (he same animal is put back on the scale. This analysis is helpful 
in examining the following respondents’ evidence on this binding point. 

Mr. Lashley (respondents' witness) testified, upon "direct" question- 
ing from respondents' counsel, to essentially the same thing to which 
P&S investigator Thompson had testified (above and in § 11(2); to wit, 
that if a scale is binding, normally it will not repeat zero, and it will not 
weigh the same animal twice the same way. He testified (Tr. 127): 

Q. So in the instances that we were talking about this morn- 
ing where this scale did not weight [sic] the same animal at the 
same weight, and yet, apparently, it zero balanced, that would 
be unusual, would you say? 

A. Yes. Well, would you repeat that, please? 

Q. And we are talking about situations where animals were 
weighed at two dilferent times on the same scale that appar- 
ently zero balanced both limes, and the weights were different. 

The general ride is that if a scale will zero balance, it is not in a 
bind; is that correct? 

A. Normally, yes. 

Q. Okay. Are there situations or conditions that can occur 
that will cause that to not be true? 

A. bind-wise, I would say no. Normally, if you have got a 
bind, the scale will not repeat zero or will not repeat. 

Notwithstanding the other witnesses' testimony on this point, respon- 
dents’ witness (Mr. Terry Lemons) testified that animals would crash 
into the gate post and it was binding on the scale pit wall on May 18, 
19S5. He testified (Tr. 148-49): 

Q. What occurred after your initial discussion [with- 
T'hompson|? 

A. Well, let's see. I believe he [Thompson] walked back 
and talked with my father a little bit. Again, if I am not mis- 
taken, I said, “Do you want to start right now?" 

He said, “Well, there is no rush." 

I think we had some more cattle to come in. But in the 
meantime, my father had walked out of the scale house and 
into the alley. He had noticed that the center support post on 
the scale rack seemed to be binding against the pit wall. 

He came and got me and said, "I think this post is kicked 
out at the bottom. It may be binding a little bit." 
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So we got a hammer, and I hit it three or four times and 
knocked it back on the platform. Then, I believe 
Mr. Thompson walked over into the alley and looked at it and 
made some comment about that we needed to repair that, or 
something to that effect. 

Then we proceeded to re-weigh the cattle. My father, he 
re-weighed them, and Mr. Thompson watched. So we went 
on and re-weighed the pens of cattle that they designated and 
put them back. 

He went on to the office, and we went on with our busi- 
ness. He came back and said, "You have got a bad problem 
here." He said, "All of your cattle are gaining weight." 

Well, I was shocked, and I said, “Well, I can’t under- 
stand it unless that bind in the scale was causing it." 

So he filled out a report, and he said, “You will be hear- 
ing from us.” Then he left. 

Q. Was that the first time that you had problems with that 
center post? 

A. No. On a few occasions before, some animals had 
jammed up in the door, or a large animal that was a little wild 
had come out and hit it. It was kind of a narrow door, and if 
they hit it just right, it would knock it enough to where it would 
catch on the pit wall some. If you don't pay pretty close atten- 
tion, you know, it was just kind of resting on it. There is not 
much tolerance there, and it would rub it. 

Q. It would rub on what? 

A. It would rub on the scale pH wall. 

Later in his testimony, Mr. Terry Lemons testified from a diagram 
which sought to depict the gate post, which Mr. Terry Lemons testified 
was catching on the side of the scale pit. Purportedly, the gate post 
would catch like that often, but Mr. Terry Lemons did not tell P&S 
investigator Thompson that this was the case. Mr, Terry Lemons testi- 
fied (Tr. 151): 

Q. And that is what this diagram, depicts? 

A. Yes, that is correct. 

Q. Is this the location of the place where the post was 
pushed out that we talked about earlier? 

A. Yes. 

Q. And it was actually catching on the side of the pit? 

A. Yes. 

Q. That occurred that day [May 18, 1985]? 
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A. Yes. 

Q. And is that the first time that had happened with that 
scale? 

A. Do you mean the post getting kicked out at the bottom? 

Q. Yes. 

A. No. Like I say, it had happened before a time or two, 
and we would put it back in. The post, like I say, it has been 
there a long time. It was rotted right at the bottom, and we 
would nail it and thought we had it repaired, you know. But it 
had come out on a few other cases. 

Q. At any time before that when the scales were looked at or 
inspected by Mr. Thompson, did you indicate that you consid- 
ered that a problem with the scale? 

A. No. I hadn’t said anything about it, no. 

At this point in the testimony (Tr. 153) respondents’ counsel at- 
tempted to introduce into evidence Polaroid instant photographs of the 
scale, which were properly excluded by the ALJ for a number of cor- 
rect reasons, which l will not go into here. Suffice it that the pictures 
and the supporting testimony are in the record for the reviewing court. 
I only note that RAB #19 avers that these photographs were introduced 
into evidence. They were not. However, the ALJ properly included 
reference to them in the transcript, and put them in the hearing record 
for review. 

Mr. Terry Lemons’ further testimony was that in his opinion a Here- 
ford bull had run into the gate on both sides that morning (May 18, 
1985) and had knocked the post loose, because the scales were 
checked that early morning and found to have no binds, and this par- 
ticular bull had been “cutting up” on the scale. Mr. Terry Lemons 
testified (Tr. 155-56): 

Q. (By Mr. Olsen) Mr. Lemons, back to the post that we 
have been discussing that was rotted off. Do you have any idea 
at what point it happened that this post was pushed out? 

A. Normally, the first thing in the morning, we make a rou- 
tine check of the scales around the outside edges of the scale to 
make sure that the scales are not binding. This is done the first 
thing early when we check for balance on the scales. 

In my opinion, we weighed some animals that morning 
that were wild. We weighed one individual Hereford bull that 
was real wild. In my opinion, I would say that he was cutting 
up pretty bad on the scales. When he went off the scales, he 
hit that gate on both sides. That is when he knocked that post 
loose. 

Q. Is that post visible from the location in the scale house? 

A. No. 
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Q. So at the point that Mr. Thompson arrived and the dis- 
cussion occurred that morning, that is when you discovered 
that the post was knocked loose? 

A. Yes. 

Q. And was that discussed with Mr. Thompson at that time? 

A. I believe he walked over there after I hit it with a hammer 
and knocked it back in place. If I remember it correctly, he 
made a comment that it needed repairing or something to that 
effect. I don't remember exactly. 

Mr. Terry Lemons’ father, respondent Ray Lemons, also was pre- 
sent at the check weighing that morning, and his testimony corrobo- 
rated his son’s testimony, that they had "stock running against" the 
gate that morning. Mr. Ray Lemons testified (Tr. 169): 

Q. Do you recall anything occurring with regard to the scale 
that day? 

A. Well, this post that they have been talking about, they 
had some problems with it, with stock running against it and 
making it go out against the wall and drag. They had some 
problems with that on that day, too. I brought that to 
Mr. Thompson’s attention, too. 

Q. Did you know what caused it to be knocking out that 
particular day? 

A. Any kind of animal could have run into it and knocked it 
out. 

Q. Do you recall what was done to correct the problem that 
day? 

A. Yes, sir. Terry went and got a hammer and nailed it 
back. 

No attempt has been made here to refer to every place in the tran- 
script and in respondents’ appeal brief where this issue of binding is 
addressed. However, the portions included are sufficient to display 
respondents’ argument properly. Having accorded due diligence to 
that end, I now cite two portions of complainant’s witnesses’ testimony, 
which specifically rebut any binding of the center post on the scale pit 
wall on May 18, 1985. 

Mr. David Moss, a large-scale inspector from the Tennessee Depart- 
ment of Agriculture, testified that he accompanied P&S Investigator 
Thompson on May 18, 1985, that Mr. Moss viewed the center post 
before it was repaired; that it was not binding; that there was approxi- 
mately three-eighths of an inch clearance between, the post and the 
scale; and that this is proper clearance. He testified (Tr. 198-99): 

Q. Mr. Moss, I want to direct your attention to May 18, 
1985. On that date, you were at the Cumberland City Stock- 
yard? 
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A. Yes, sir, 

Q. Accompanying Mr. Thompson on his check-weight in- 
vestigation*? 

A. Yes, I was. 

Q. Did you have an opportunity when you entered the scale 
area to view the scale? 

A. 1 don’t remember whether 1 specifically viewed the scale 
upon entering. Whenever there was a question raised as to- 
ward the post dragging, I saw the post before any work was 
done to it. 

Q. With regard to the center post, there was testimony from 
the Respondents that the center post was binding. Did yov. 
hear that testimony? 

A. Yes, sir. 

Q. Did you have an opportunity prior to any repair work 
being done to view that area of the scale? 

A, Yes, I did. 

Q. Would you please state whether or not you believe the 
center post was binding? 

A. In my opinion, it was not. 

Q. Did you see anything on that scale that would havo 
caused it to bind? 

A. In my opinion, no, In my opinion, that was approxi- 
mately three-eighths of an inch clearance between the post am: 
the scale itself, which is sufficient for proper clearance. 

Mr. Thompson, P&S investigator, testified that he viewed the scale 
before any repair work was done; that it was not binding; that the cen- 
ter post location would have made any binding obvious to anyone oper- 
ating the gale; and that there was nothing else binding. He testified 
(Tr. 201-02): 

Q. On May 18th, prior to any repair work being done on the 
scale, did you have an opportunity to view the center post of 
the scale? 

A. Yes, sir. 

Q, Was it binding? 

A. No. 

Q. Did you see anything binding on the scale? 

A. No. 

Q. Are you aware of whether or not the center post was eve; 
repaired? 
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A. The center post was repaired when David and I returned 
on Tuesday — Let me get my dates right here. On May 22nd, 
either Robert or Terry one pointed that out, and they had put a 
metal brace on it. It was repaired. 

The gates are attached on the center post with hinges, and 
it swings from the outside of the scale in. So anybody that was 
operating this gate and allowing the cattle to come off or any 
type of livestock, they should have been able to see whether 
this post was binding or not when they were operating that gate. 

Q. There were employees of the stockyard operating the 
gate? 

A. Yes, sir. 

Q. And so it would have been obvious to any of those people 
that the gate post was binding, if, in fact, it was? 

A. It should have been. Yes, sir. 

Q. But in any event, you viewed the scale before anybody 
took a hammer to it, and you did not see any binding? 

A. No. 

Q. And you didn’t see anything else binding? 

A. No. 


Thus, I find that the center post of the scale rack was not binding on 
the scale pit wall on May 18 , 1985. 

5- There Is No E vidence of Record that the Scale Was ”Bot - 
laming <x»t" a t either the August 11. 1984. or the May 18. 
1985, Check -Weight Test. 

Respondents argue (RAB #22, 23) that the scale was probably “bot- 
toming out” as a contributing factor to the scale's inaccuracy, but there 
is no testimony or any other evidence in the record to support this 
conjecture. In fact, respondents do not specifically argue that the scale 
was, in fact, "bottoming out” during the August 11, 1984, or the 
May 18, 1985, check-weighing test. 

Respondents sought to establish in the record the phenomenon of 
"bottoming out"; but did not connect it to the actual check-weight test 
dates. Respondents’ witness Mr. Lashley of Systems Scale Corporation 
described "bottoming out,” establishing the possibility that a scale 
could zero balance, yet weigh the same object differently in seriatim 
drafts. He testified (Tr. 127- 28): 

Q. Let me ask you this.. Could you describe for us the mean- 
ing of the; term "bottoming out”? 

A. Well 1 , the term bottoming out, let’s say that there is some- 
thing obstructing the lever system underneath the weigh bridge 
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to whenever it comes down and hits it, more or less the lever 
itself stops that, which the indication would more or less stop 
there. 

Q. So would it be possible that a scale would consistently 
zero balance, and yet bind at a point where it bottoms out? 

A. Yes, sir. I have seen then [sic] do it. Yes, sir. 

Q. Okay. In that situation, would that be a condition like we 
were talking about where a scale would not weigh the same 
object at the same weight, and yet it would zero balance prop- 
erly? 

A. Yes, sir. I have seen them do that. 

The implication here is that there is a possibility (an extremely re- 
mote one, in my view) of a plausible explanation for the nonrepeating 
errors after a series of good zero balances on the check-weight test 
dates. Again, there is no testimony in this record to show a bind of this 
nature on either test date. Thus, this conjectural argument is accorded 
very little weight. 

However, even if I were to assume for the moment that the scale was 
“bottoming out,” it would not help respondents. This follows because, 
after taking such a leap of faith, respondents would then have me be- 
lieve that the nonrepeating errors caused by the supposed “bottoming 
out” resulted in a gain in weight every time\ This is an incredible argu- 
ment which, if given any credence, would only serve as a refuge for 
false weighers. 

Respondents' witness, Mr. Lashley, was asked by complainant’s 
counsel if an erratic scale would show nonrepeating errors as a plus 
error every time, and Mr. Lashley testified that it was very unlikely. 
He testified (Tr. 139): 

Q. If a scale is weighing erratically, and if there is a non-re- 
peatable error, what is the likelihood of the error being a plus 
error every single time? 

A. It is very unlikely. 

Mr. Lashley immediately tried to distance himself from that state- 
ment (feigning misunderstanding of the question), but after a long and 
patient cross-examination by complainant’s counsel, Mr. Lashley testi- 
fied, in a different way, to almost the same fact. He would not, how- 
ever, repeat his comment about the unlikelihood of a plus error every 
time. He testified (Tr. 139-41) (emphasis added): 

Q, If a scale is weighing erratically, and if there is a non-re- 
peatable error, what is the likelihood of the error being a plus 
error every single time? 

A. It is very unlikely. 

Q. So that — 

A. Let me restate that. It depends on what you are saying. I 
don't understand the question . 
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rc«?™?Ju ay f ‘ i 1 Witl see if 1 can ex P lain it- Counsel for the 
Respondents has proposed certain circumstances to you to es- 
tablish that the scale that balances zero still may show erratic 
weights. Is that right? c 

A. Yes, sir. 

Q. Now what I am asking you is this. Under those circum- 
s ances every single time you weighed those animals twice, 
shou d you get a plus reading the second time? Do you under- 
stand what I am asking you? y 

A * Y ° U are sayine that every time you put the same load on 

Q. I am asking you why it is that every lime the animal is put 
on the second time you get a plus reading. 

A. Well, like I say, with no balance changes and with no 
binding or whatever, it should be repeating. If it is out of cali- 
bration, it will repeat the same way. 

Q. What about any of those circumstances that you and 
Counsel for the Respondents discussed wherein the platform 
was a little bit warped or there was some of these other prob- 
lems? y 


A. / don't understand the question, 

Q. Well, with the same animal getting on every time, would 
the error be consistent or would it be erratic? 

A. It should be erratic if we are talking about what we were 
talking about earlier as far as the scale. The weigh bridge com- 
ing down and hitting on a lever and loading it at a different 
point, or if something was binding or under it, it shouldn't re- 
peat. I would think that it would not repeat the same way. 

Q. All right. But in that instance, if you put on 20 steers, 
what is the likelihood that every time you put a steer on for the 
second time that it would increase in weight? 

A. I don't understand, really. 

Q. All right, f will start again. 

A. You are saying that if you weigh the same steer two or 
three times, that under normal conditions, he should' weigh the 
same. Is that right? 

Q. Well, if the scale is operating correctly, is that not true? 

A. Yes, sir. 

Q, I am not saying that the weight indicator is necessarily 
accurate,, but if the- scale is operating properly and is loose, and 
there is> rro- Mncfeg',. there may be am error;. but under those 
circumstances, the weight error sfrouM repeat?' 
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A. At that weight, we are showing no error. We are not 
saying anything but this particular weight. It should have re- 
peated at this particular weight. 

Q. That is what I am asking you. 

A. Okay. 

Q. So that if that bull, number 534, which weighed 315 
pounds when it came into the market, if that steer had been 
pfoperly weighed and Mr. Thompson put that steer back on 
the platform and weighed it again, it should have been 315 
pounds? 

A. Yes, sir. According to the tests and everything, / would 
think in my opinion that it should have. 

Q. It might have even lost weight because of shrinkage? 

A. I don’t know about that. 

Q. And that would be true, would it not, in every instance in 
the 300-pound range that we are talking about? 

A. It should be. Yes, sir. 

Q. At any lime that you viewed this scale, did you see if 
binding anywhere? 

A. No, sir. 

There is no question in my mind that this witness understood the 
import of the question posed by complainant's counsel. Thus, I ia.-;e as 
Mr. Lashley’s testimony that it is “very unlikely” that consist- a p'/ s 
error readings would occur from an erratic scale which was "botu mi::g 
out.” and 1 discount the witness’ subsequent attempts to bad; au... 
from his earlier statement. 

Thus, I lincl that the scale was not “bottoming out,” as suggested by 
respondents and respondents’ witness. Moreover, even if the sca.lv was 
“bottoming out,” I find that such an occurrence would not arid . ould 
not explain the consistent plus weight errors detected on May J8, 
1985. 

6. There Is No Evidence .of Record that the__Sc;ik_ Wa5 
"Warned” at either the AugusL. ll- 1984. or the Fa_i.2£iL 
Check-Weight Test. ... 

Respondents argue (RAB #24, 27) that it is "possible” that the scale 
was "warped,” allowing the scale to repeat zero balance, yet weigh er- 
ratically; however, there is no credible evidence of record that the scale 
was warped on August 11, 1984, or May 18, 1985. 

Respondents' witness, Mr. Lashley, testified that it is “possible that 
a warped scale could cause the same erratic result as he described for 
"bottoming out” (discussed immediately above, § H(5)), depending 
upon where the weight is applied on the platform of the scale. He 
testified (Tr. 128-29): 
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Q. Is there another condition where there is flexibility or 
warp in the platform that could cause the same result [as bot- 
toming out], depending upon where the weight was applied on 
the platform? 

A, If the weigh bridge of the scale is given or deflecting and 
is close enough to one of these levers, say the transverse lever, 
which is the center lever that connects the indicating element, 
if the weigh bridge does come down and hit on this iever, it is 
going to cause, you know— What it is actually doing is induc- 
ing a load at a different point on this lever, which is, you know, 
going to change the ratio. It is not actually changing the ratio 
of that lever, it is loading it at a different point, which would 
give you a different reading. 

Q. So it is entirely possible that a scale would properly zero 
balance, and if you moved a weight from different location on 
the platform,, and- you would obtain three different weights? 

A. It is possible,, yes.. 

Q. Do you have any knowledge as to. whether the platform of 
that scale has ever been checked' to) see whether or not it does 
have some kind of a flex or warp in it?' 

A. I think the last test report that was turned in from two 
other people that worked with our organization, they went up 
and tested the scale. I think they made a notation on that 
report that the I-beams were rusted and not in good condition. 

Q. Would that test have occurred in February of 1986? 

A. Yes, sir. 

This argument — the scale was warped— is virtually identical to the 
argument concerning "bottoming out,” addressed above in § 11(5). 
The only difference is that respondents argue that a February 1986 
scale examination by Mr. Lashley’s company, which purportedly dis- 
covered rusty I-beams in the scale, should prove the possibility of warp 
in the scale. 

Again, as in the preceding § 11(5), the implication is that the possi- 
bility of warping explains the light weighing. I reject, this - approach for 
the same reasons as T rejected the "bottoming out” argument,, above. 
There is no testimony or- other evidence in. this" recordi to show a warp 
in the scale on either test date’.. The condition of the scale in February 
1986 is not at issue here, and the testimony by Mr. Lashley that this 
might show warp in the scale is accorded very little weight, especially 
inasmuch as the testimony would attempt to explain the repeated plus 
errors in the scale on the test dates, i.e., the repeated obtaining of 
greater weights on reweighing. 

In fact, the same tedious details from the record (Tr. 139-41) could 
be recited here to turn away respondents* contention that the possibility 
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of warp explains the detected light weighing, but since they are set forth 
in § 11(5) above, 1 will not repeat them here. 

Thus, I find that there is no evidence in this record that the scale was 
warped on either of the test dates, and even if there was warp, which 
there was not, such a warped condition would not explain the consis- 
tent plus errors detected by P&S investigators. 

7. There Is Nn Evidence in the Record W hich Shows that 
Placement of Weights on a Ru s tv Scale (Corner Tests), Qr Dirt 
snrl Sawdust in Levers CRAB £ 7 . 23V Caused the Misweifihjng 
Detected hv P&S Invest ieators on.Mav 1$, 19 ILL— 
Respondents rely on a February 1986, scale test by Systems Scale 
Corporation to argue (RAB #17. 23) that rusty I-beams or sawdust and 
dirt in the levers could have caused inaccuracies in the May 18, 1985, 
check weighing, but there is no evidence in the record that the scale 
levers were obstructed by sawdust or dirt, or that rusty I-beams af- 


fected the outcome of the test on May 18, 1985. 

Initially, 1 find that the condition of the scale in February 1986 has 
very little to do with the May 18, 1985, check-weight test, and can be 
accorded very little weight. Moreover, even if this anachronistic argu- 
ment were considered appropriate, which it is not, the above scale con- 
ditions alleged possibly to exist in May 18, 1985, would not explain the 

light weighing detected on that date. 

Respondents’ witness, Mr. Lashley, testified from the February 1986 
Systems Scale Corporation report (RX 2) that a corner test detected 
problems, and the corner test was stopped to clean out the sawdust an 
dirt. The impact of this testimony is that a scale could show a zero 
balance, but because of obstruction by rust, dirt and sawdust, weigh 
inaccurately, depending upon where the animal was placed upon ne 
scale. Further, this kind of obstruction could cause the scale to be 
operating properly with zero balance, yet not be weighing correctly as 
far as calibration. Mr. Lashley testified (Tr. 132-33; and see CX 2) 


(emphasis added): 

Q. Looking at the report, can you tell us what was done at 
that time? 

A. Looking at the report, I would say that they ^had a prob- 
lem in the corners when they did their corner test. It actua y 
stipulates that they stopped the test, found dirt and sawdust 
under the levers, cleaned out and retested. Then it shows that 
they did do another corner test. 


Q. So what you have determined from that report is that 
variation was obtained when weights were placed in different 
corners of the scale ? 

A. From what they have recorded here, I would say that 
they did have problems in the corners of the scale. 
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Q. (By Mr. Olsen) Mr. Lashley, with your experience with 
this particular scale, do you have an opinion as to whether it 
would be possible that under certain circumstances a different 
weight might be obtained of a particular object, depending 
upon where that object, generally an animal, was located on 
the platform of the scale ? 

A. Yes, sir. Like we said, when you test the corners and 
have corner errors, you are going to have a difference in weight 
depending upon where the load is applied to the scale. 

Q. And even with that condition, it would be most likely that 
the scale would appear to be operating properly with zero bal- 
ance, and otherwise appear to be operating properly? 

A. Yes, sir. This brings us back to the fact that zero balance 
can be zero balance and the scale not be weighing correctly as 
far as calibration. 

Mr. Lashley' s testimony supports respondents’ proposition as far as 
it goes, but it does not support respondents’ ultimate position that al- 
leged obstructions would explain consistent light weighing on May 18, 
1985. Obstructions would not explain a gain in weight on check weigh- 
ing each time the same animal was put back on the scale (except for 
the one animal originally weighed in front of the P&S investigator). 

Both the Federal and State witnesses testified that the purpose of 
check weighing is not to determine the accuracy of the scale (respon- 
dents’ main point here), but to determine whether the weighmaster is 
weighing properly. Thus, if a scale is not binding and is repeating zero, 
then the scale may not be accurately calibrated, but any malfunction 
should repeat the error (or weigh less) on subsequent weighing of the 
same weight. Mr. Thompson testified (Tr. 70-72) (emphasis added): 

Q, If check-weighing, the purpose of check-weighing, is not 
to show the accuracy of the scale, what is its purpose? 

A. Check-weighing investigation Is designed to see if the 
weigh-master is weighing properly. 

Q. What kind of test is performed to check the accuracy of 
the scale? 

A. To test the accuracy of a scale, you have to put calibrated 
weights on the scale and determine if you are getting the proper 
indications on it. There is no way that you can determine Ike 
accuracy of a scale by doing check-weighing. 

Q. Does the Packers and S-'toekyards> Administration conduct 
scale testing? 

A. No. We have a cooperative agreement with the states. 

The states and/or private testing companies will conduct the 
scale tests. 


833 


Q. The scale test that was performed at the Cumberland City 
Stockyard on May 22nd by State of Tennessee officials, was 
that conducted at your request? 

A. Yes, it was. 

Q. And you requested it because of the check-weighing in- 
vestigation on May the 18th? 


A. Yes. 


Q. Generally speaking, if a scale is malfunctioning, but if it 
shows a repeated zero balance and the scale is floating free 
without any obvious binds, does that indicate to you that the 
scale is weighing accurately ? 

A. It can’t indicate that the scale is weighing accurately if 
you don’t have test weights. It could indicate that it should 
repeat, the weight that you have placed on it previously if you 
tried to weigh it again. 

Q. So that even if the scale is malfunctioning, under those 
circumstances, it would be a repeatable malfunction ? 


A. Yes. It should be a repeatable malfunction. Yes, sir. 

Thus, it is clear that P&S was not even attempting to determine the 
accuracy of the' scale at the May 18, 1985, check-weight test. 
Mr. Thompson requested the State of Tennessee scale inspector, 
Mr. Moss, to test the scale after the May 18, 1985, check-weight test. 
Mr. Moss corroborated Mr. Thompson’s testimony on this point by 
testifying that he tested the scale’s calibration of May 22, 1985, that 
the scale repeated a zero balance, that the scale was weighing light by 
10 pounds on all four corners, that the scale was floating free, that the 
scale was not binding, and that the scale was repeating its indications. 
He testified (Tr. 88-89): 

Q. Did you— Would you please discuss how you conducted 
your test on that date [May 22, 1985]? 


A, I tested this scale using 20 pounds of balance weight on it, 
which our standard procedure is that we will use either 15 or 
20 It doesn’t really matter. The scale is balanced to zero at 


any rate. 

On this particular test, the 
lowest weight which registers on a sea e (Tr. 81, 105)] 
be six pounds, which was still acceptable. We proceeded to he 
corner test, where the scale tested to be weighing light by ten 
pounds. 


Q. Is that acceptable tolerance? 

A. No, it is not. 

Q. What did you do when you found that all four corners 
were registering light? 
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A. We took the weights off the scale and checked for bal- 
ance. Then I rejected the scale. 

Q. Did you inspect this scale on that date? 

A. Yes, I did. 

Q. Did you observe any obvious physical impairment? 

A. No, I did not. 

Q. The scale was floating free? 

A. Yes. 

Q. There was no binding? 

A. No. 

Q. Was it repeating its indications? 

A. Yes. 

Thus, I find respondents’ argument, based upon the February 1986 
scale test by Systems Scale Corporation, to be of very little merit, both 
because the test was. performed long subsequent to the check-weight 
test of May 18, 19®5, and because, even if the argument was- correct 
that rust, dirt and sawdust affected the corner weights of the scale,, the 
discrepancies would not explain a gain in weight on check weighing 
each animal. 

hi, A m ato a Umsj&Jdaxz innate Re asons to $hprt Wei gh,. 

Respondents contend on appeal that respondents had no reason to 
short weigh, that respondents would get only $7 per head regardless of 
weight, that respondents would not benefit in any way by light weighing 
the cattle, and that light weighing would even hurt respondents by driv- 
ing sellers away. (RAB at 18). 

These arguments are without merit. It is well-settled that auction 
houses have innate reasons to short weigh, and that careless or deliber- 
ate false weighing is an unfair and deceptive practice. Both the litera- 
ture and the Department’s cases are quite specific that short weighing, 
inter alia, harms competing markets by taking potential sellers from 
them, deprives sellers of their correct full payment for their livestock, 
and induces packers, to pay more per pound or not deduct for shrink- 
age’, because of higher yields, on short-weighed livestock. 

For instance, in Campbell, The Packers and Stockyards Act Regula- 
tory Program, 1 Davidson, Agricultural Law 269-70, 271 (1981 and 
1986 Cum. Supp.), it is stated: 

False weighing is not only unfair to the livestock sellers who 
are short-weighted but also to competing markets, since false 
weighing may draw buyers (who know of the favorable weights) 
from competing markets, and buyers who know of the favor- 
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able weights may pay a little more per pound for the livestock, 
thereby attracting additional sellers. 463 


4e3 In re Muehlenthaler, 37 Agric Dec 313, 321, affd mem, 590 F2d 
340 (8lh Cir 1978); In re Cordele Livestock Co, 36 Agric Dec 1114, 1133 
(1977), affd per curiam, 575 F2d 879 (5th Cir 1978); In re Loretz, 36 
Agric Dec 1087, 1095 n 5 (1977); In re Townsend, 35 Agric Dec 1604, 
1622 (1976); In re Overland Stockyards, Inc, 34 Agric Dec 1808, 1819 
(1975); In re Worsley, 33 Agric Dec 1547, 1577 n 24 (1974); In re Tren- 
ton Livestock, Inc, 33 Agric Dec 499, 526 n 24 (1974), affd mem, 510 
F2d 966 (4th Cir 1975); In re Speight, 33 Agric Dec 280, 317 n 24 
(1974). 


Although the agency does not have to prove the motive for 
false weighing, a dealer who sells livestock to packers based on 
the dealer’s purchase weights has a motive for short weighing. 
Packers are well aware of the yields they get from livestock, 
and if they get favorable yields because of a dealer’s short 
weighing, they might pay more per pound or not deduct for 
excessive shrinkage. 474 


474 In re Muehlenthaler, 37 Agric Dec 313, 321, affd mem, 590 F2d 
340 (8th Cir 1978); In re Livestock Marketers, Inc, 35 Agric Dec 1552, 
1557-58 (1976), affd per curiam, 558 F2d 748 (5th Cir 1977), cert de- 
nied, 435 US 968 (1978); In re Trenton Livestock, Inc, 33 Agric Dec 
499, 526 n 24 (1974), affd mem, 510 F2d 966 (4th Cir 1975); In re 
Speight, 33 Agric Dec 280, 317 n 24 (1974). 


Moreover, even slight false weighing is a serious violation of the Act, 
is one of the most deceptive practices under the Act, and is virulently 
anti-competitive. A succinct description of just how short weighing can 
be utilized for unfair competitive advantage appears in In re Overland 
Stockyards , 34 Agric. Dec. 1808, 1843 n.24 (1975) (emphasis added); 


However, even slight false weighing is a serious violation of 
the Act. The cumulative effect of 10 to 20 percent of the 
livestock in the country being short-weighed even by a small 
amount is an unwarranted burden to the livestock industry 
which should be significantly reduced. False weighing, at 
times, is used as an unfair competitive practice, rather than (or 
in addition to) being a means of underpaying the seller. As 
stated in In re Kenneth W, Miller , 33 Agriculture Decisions 
(88], P & S Docket No. 4721, decided December 7, 1973: 

Mr. Matteson, Area Supervisor for the Arlington 
Area Office, which encompasses the State of North 
Carolina, testified that short-weighing is a problem in 
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the livestock industry. It is one of the most deceptive 
practices under the Packers and Stockyards Act. The 
producer or farmer who sells livestock looks to the 
price he will receive. He assumes the scales are tested 
and accurate and that his livestock will be weighed cor- 
rectly. He will therefore sell his hogs to the buyer who 
will pay him the highest price. A buyer who short- 
weighs livestock is able to offer a few cents more per 
pound since he is paying it on a weight that is less than 
the actual weight of the livestock. The buyer who 
short-weighs livestock therefore has an unfair means 
of perpetuating himself in business at the expense of 
his competitors who weigh livestock accurately. 

The evidence shows that in several instances 
Mr. Miller sold the hogs to H. P. Beale and Sons at 
the same weight he had purchased them from Mr. 
Stephens. At first blush this may indicate that respon- 
dents did not benefit when they short-weighed the live- 
stock, but this is far from true. It is a common prac- 
tice in the industry for a buying station and packer to 
have an agreement as to shrink. It is common that the 
packer will allow a 2 or 2-1/2 percent shrink or weight 
loss during shipment from the buying station, If the 
shrink exceeds this amount the packer will bill the buy- 
ing station back for the excess loss. If the shrink is 
consistently over the allowed percentage, a packer 
would probably look for another buying station from 
which to buy his hogs. A dealer who short-weighs hogs 
when he buys them and then sells them on his purchase 
weight is eliminating his shrink to the packer. The 
packer gets a high yield hog on slaughter and the buy- 
ing station gets a satisfied customer and sure market 
for his hogs. 

Notwithstanding respondents’ protestations to the contrary, they had 
plenty of reasons to short weigh, and regardless of their motives (which 
do not have to be shown by the Department), the very act of short 
weighing — whether intentional or careless — violates the Act. In. fact, 
Mr. John T. Lacy, Chief of the Scales and Weighing Branch, Packers 
and Stockyards Administration (P&S), pointed out several possible rea- 
sons for respondents' misweighing. If respondents’ knew that they 
were going to buy the livestock themselves or if they already owned the 
livestock, they might misweigh. But, generally, P&S believes that 
stockyards short weigh to provide an advantage to sellers, to encourage 
business and to stimulate prices. This attracts consignments in spite of 
lower commissions, and even offsets Tower commissions. Mr. Lacy tes- 
tified (Tr. 95-96): 

Q. What might cause a market lo> miswefgfti livestocks 

A. There are several potential reasons for an- awctrorr market 
to misweigh livestock. They would or could possibly, if they 
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knew they were going to buy the livestock themselves, or if they 
owned the livestock themselves when it was consigned into it, 
they could misweigh it to receive some advantage. 

Additionally, and generally we feel this is the case, short 
weighing of livestock could provide an advantage to the sellers 
to encourage them to patronize the market and to stimulate the 
pricing, which, in turn, will attract consignments. We find this 
even at markets with percentage tariffs, where the fact of the 
short weighing results in a slightly less return of commission to 
them; but, apparently in those cases where this is done, it is 
more than offset by the advantages which accrue from the po- 
tential increase in consignments. 

Thus, I find respondents’ argument that they had no reasons to short 
weigh to be without merit. 

IV. Since Respondents Received a P rior Warning Letter, wkhj\n. 
O pportunity to Achieve Complia n ce. Willfulness Is Not an I ss u e. in 
This Case, 

Respondents argue that complainant has “failed to prove willful vio- 
lations.” (RAB, § TV, at 20-21). However, although I have adopted 
the ALJ’s finding or conclusion that respondents' violations were willful 
(Initial Decision at 7-8), willfulness is not an issue in this case. (See In 

re Upton , 44 Agrtc. Dec. , slip op. at 10-12 (Oct. 2, 1985)). 

Under the Administrative Procedure Act, if a warning letter has not 
been sent to the respondents, a suspension order cannot be issued un- 
less the violations were willful. Specifically, the Act provides (5 U.S.C. 
§ 558(c)): 

Except in cases of willfulness or those in which public health, 
interest, or safely requires otherwise, the withdrawal, suspen- 
sion, revocation, or annulment of a license is lawful only if, 
before the institution of agency proceedings therefor, the licen- 
see has been given — 

(1) notice by the agency in writing of the facts or 
conduct which may warrant the action; and 

(2) opportunity to demonstrate or achieve compli- 
ance with all lawful requirements. 

In the present case, respondents received a prior warning letter, with 
an opportunity to achieve compliance with all lawful requirements. On 
August 21, 1984, about 9 months prior to the violations involved here, 
Jack D. Ballew, Jr., Regional Supervisor of complainant’s Memphis of- 
fice, sent Lhe following letter to respondents (CX 11, p. 1), which was 
received on August 23, 1984 (CX 11, p. 2): 

On August 11, 1984, representatives of this office, with the 
assistance of your employees, reweighed 16 calves before your 
sale. The calves were to be sold by weight and the accounting 
made to your consignors on that basis. 


838 


ROBERT PARCHMAN, VIRGIL (RAY) LEMONS and JACK HAMILTON 

Our investigation revealed that the calves were not weighed ac- 
curately. These weight discrepancies were discussed with you 
at that time. 

As you are aware, weighing livestock inaccurately is a violation 
of the Packers and Stockyards Act. That Act makes you re- 
sponsible for accurately weighing livestock consigned to your 
market for sale. We request that you review the enclosed in- 
structions for weighing livestock with your weighmaster and 
take the necessary action to insure accurate weights. Please 
advise this office within 15 days what action you have taken to 
improve your weighing practices. 

If similar discrepancies are found in the future, it may be nec- 
essary to initiate administrative proceedings which could lead to 
suspension of your registration under the Packers and Stock- 
yards Act. 

If you have any questions about our checkweighing program, 
please feel free to contact this office at any time. 

Since respondents received written notice of their weighing practices 
which might warrant a suspension order and were given the opportunity 
to demonstrate or achieve compliance with all lawful requirements, it is 
not necessary to find that their violations here were willful, in order to 
suspend their registration. 

v. Ih&,3an ctipn Imposed H.ej^nJ.s.En^ 
girgymslang.es. .of This Proceeding. 

Although respondents raise several arguments against the sanction 
imposed herein, the sanction herein is entirely appropriate to the cir- 
cumstances of this case. 

Respondents argue (RAB, § III, at 19-20) that the ALJ did not 
properly consider the “gravity” of respondents’ actions,, that this is not 
a case of deliberate, intentional false weighing, that the ALJ improperly 
did not consider that this sanction would also suspend the Paris (Ten- 
nessee) Livestock Sales operation for 90 days, that the civil penalty of 
$10,000 is counterproductive in that the $10,000 would be better spent 
on a new scale, that the suspension of 90 days is “out of line" with the 
usual 30- to 45-day suspensions ordered in intentional short-weighing 
cases prior to 1984, that the $10,000 civil penalty unfairly, and without 
supporting evidence, assesses the maximum penalty per offense in this 
type of case, that the ALJ improperly did not mitigate the sanction with 
the evidence of mechanical scale malfunction and the “excellent 11 
reputation of respondents, that the ALJ’s sanction is unfairly severe, 
and that the sanction should only apply to the Cumberland stockyard. 

All! of these arguments, each and every one, have been carefully con- 
sidered and are found to be without merit. There will be some analysis 
of these arguments, but the fact is that such arguments are routinely 
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raised in these types of cases and are routinely rejected. For instance, 
the ALJ properly and specifically considered the "gravity” or serious- 
ness of the respondents’ actions and found false weighing to be "an 
extremely serious violation” (Initial Decision, Finding 14, at 15). And, 
in the Sanction portion of his Initial Decision, he also called false 
weighing "a serious violation” (Initial Decision at 15). Moreover, the 
ALJ points out that it is Departmental policy "to impose severe sanc- 
tions for serious violations of the Act" (Initial Decision at 15). 

Although I infer that respondents’ false weighing was deliberate, 5 
respondents’ argument that their actions herein were not deliberate or 
intentional is of no moment, because "willfulness” is not an issue in this 
case (see § IV, above), and the Department imposes severe sanctions 
for violations regarded by the administrative officials and the Judicial 
Officer as serious irrespective of whether the conduct was deliberate or 
intentional. See In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 

, slip op. at 248, 250-51 (Mar. 19, 1987), appeal docketed , No. 

87-7189 (9th Cir. Apr. 27, 1987). 

Respondents attack the $10,000 civil penalty portion of the sanction 
both as too severe, because it appears to be the maximum allowable 
amount for one violation, 6 and as counterproductive, because the 
$10,000 could be better used to buy a new scale. These arguments do 
not alter the operation of the statutory requirements (7 U.S.C. § 
213(b)), which were closely followed by P&S investigator Mr. John T. 
Lacy (Tr. 101-02). He testified that the agency is required to consider 
the gravity of the offense, the size of the business, and the ability of the 
operation to continue in business after the imposition of the sanction. 
He testified (Tr. 96-97): 

Q. Are you aware of what sanctions the Packers and Stock- 
yards Administration would like to see issued against the Re- 
spondents? 

A. I am. 


4 Twenty of Ihe 21 animals check weighed on May 18, 1985, were originally 
weighed out of the presence of the P&S investigator, and then check weighed in the 
presence of the P&S investigator. All 20 weighed heavier on the second weighing. 
Although there is no basis here for an argument that the scale was weighing errati- 
cally, with a nonrepeatable error, if the scale were weighing erratically, with a 
nonrepealable error, Ihe statistical probability of a chance happening of all 20 ani- 
mals weighing heavier on the second weighing would be 1 in 1,048,576 {In re 

Saylor, 44 Agric. Dec. , slip op. at 99-101 (Sept. 20, 1985) (decision on 

reconsideration)), since the chance of each individual animal weighing heavier 
would be 1 in 2, leaving aside shrinkage, which, if considered, would make the 
odds of such a chance happening even more remote. 

6 Each animal short weighed was short weighed separately and, therefore, each 
instance of short weighing an animal is a separate violation. 
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Q. Would you please state for the record what that sanction 
would be? 

A. We ask that the registrations of the Respondents be sus- 
pended for a period of 90 days, and that they be assessed a 
civil penalty in the amount of $10,000. 

Q. Did you participate in any decision to recommend this 
sanction? 

A. I did. 

Q. Are you aware of the factors which were considered by 
the agency in making this recommendation? 

A. Yes, I am. 

Q. Would you please state for the record what these factors 
were? 

A. With regard to the imposition of a civil penalty, there are 
statutory requirements that we must consider. They include 
the gravity of the offense, the size of the business and the abil- 
ity of the operation to continue in business after the imposition 
of the sanction. 

These criteria were properly applied by the agency (Tr. 97-102) and 
were duly found as such by the ALJ (Initial Decision, Findings 14-16). 
Thus, the arguments against the $10,000 civil penalty are not meritori- 
ous. 

Likewise, respondents’ argument that the sanction is not appropriate 
because it also will operate to close the Paris (Tennessee) Livestock 
Sales operation for 90 days is also without merit. This follows because 
complainant adduced evidence to show that careful consideration was 
given to this issue by P&S investigators, commensurate with the deter- 
rent effect sought. The sanction must be sufficient to deter not only 
respondents from false weighing, but also others in the area who may 
learn of it. Mr. Lacy testified (Tr. 100): 

Q. Okay now. Aside from the gravity of the offense, the size 
of the business and the ability of the firm to continue in busi- 
ness, what other factors were considered by you? 

A. We look at the availability of other marketing outlets for 
the producers in the area. We also consider the deterrent ef- 
fect that would result from the imposition of a sanction. We 
are desirous that the sanction be sufficient to provide a deter- 
rent, not only to the Respondents in this particular case them- 
selves, but also to others who may learn of it and who may be 
so inclined to short weigh livestock themselves in the future. 

Q. Are there other markets available to the producers in the 
area served by Cumberland City Stockyard? 

A. I believe there are at least four within a 50-mile radius of 
Cumberland City, not including the facility at Paris, Tennessee. 
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Based upon their analysis of the above-listed criteria, the P&S inves- 
tigator determined that a 6-month suspension would be appropriate in 
this circumstance. However, because respondents also operated at 
Paris, Tennessee, the agency decided to recommend instead 90 days’ 
suspension at both facilities. Mr. Lacy testified (Tr. 100-02): 

Q. What effect would the imposition of a sanction at Cum- 
berland City Stockyard have on the facility at Paris, Tennes- 
see? 

A. We would be suspending the Respondents from operating 
in any capacity subject to registration and bonding of the Pack- 
ers and Stockyards Act. It would, therefore, result in a suspen- 
sion of activities at the Paris, Tennessee, facilities also. 

Q. Was this factor considered in making your recommenda- 
tions for sanctions? 

A. Yes, it was. If it did not involve both markets, and con- 
sidering the fact that we did conduct the weighing investigation 
at Paris, Tennessee, disregarding the close proximity to the in- 
vestigation at Cumberland City, they could have expected us at 
Paris. We don’t know. We are taking that kind of at face 
value. That weighing investigation at Paris, Tennessee, dis- 
closed accurate weighing. 

On that basis, the suspension that we are asking is half of 
what we would have asked, had the suspension that we are 
seeking been intended to apply only to the Cumberland City 
Stockyard. 

Q. So what you are saying is that were you recommending 
the sanction solely for Cumberland City, you would have rec- 
ommended six months' suspension? 

A. That is correct. 


Q. Mr. Lacy, you indicated in your first item on your list of 
factors the statutory requirements. Can you tell me what those 
are? 

A. ft is contained in Section 312(B) of the Packers and 
Stockyards Act, and it deals with the imposition of a civil pen- 
alty, I can’t state it verbatim. 

Q, Is that the only section? 

A, With regard to civil penalty. The authorization for sus- 
pension is contained in U.S.C. — It is 7 U.S.C. 204, I believe, 
which is incorporating the Packers and Stockyards Act. 

Thus, it is clear that the ALJ was on solid ground when he opted for 
the P&S-recommended suspension of the registrants for 90 days, which 
operates to close both facilities for 90 days. This suspension order best 
serves the aforementioned purposes of the Act. 

. Respondents’ argue that the sanction is too severe, and should have 
been mitigated because respondents adduced evidence both that the 
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scale was mechanically malfunctioning and that respondents enjoy an 
“excellent” reputation. But, neither point supports mitigation of the 
sanction. Respondents did not prove mechanical malfunction, at least, 
not in a way which would support their case. Moreover, respondents’ 
reputation in the community does not mitigate here, because the very 
nature of the offense does not lend itself to discovery by the layman. 

In fact, even if respondents' earlier transgressions were known to 
respondents’ character witnesses, and they testified anyway that integ- 
rity resides in the respondents, it would still not mitigate, both due to 
the difficulty in detecting the offense and the extremely serious nature 
of the false weighing herein. Mr, Lacy of P&S testified to both of these 
points, e.g., the gravity of the offense and the difficulty of a layman in 
detecting false weighing, as follows (Tr. 97-98): 

Q. Let’s look at these one at a time, if you would. You said 
the gravity of the offense. The Respondent is accused here of 
false weighing of livestock. What is the agency’s view with re- 
gard to whether or not his particular violation is grave? 

A. The agency considers false weighing of livestock to be a 
very grave offense, and in particular with regard to a livestock 
auction where consignors rely upon their trust of the market 
agent to represent their best interests in the handling and sale 
of the livestock. Where the short weighing takes place, then 
the market fails in this fiduciary responsibility to represent their 
best interests. 

So this not only violates the trust, but, in addition, the 
consignor ends up taking less money home with him from the 
sale. 

Q. Generally speaking, is there any way for a farmer or a 
rancher to verify that he or she is receiving an accurate weight? 

A. If the person is knowledgeable in weighing, and if the 
person were inclined to closely observe the weighing operation, 
including the verification of the zero balance condition prior to 
the weighing, it would be possible for them to determine that 
the weighing operation was, in fact, correct. 

Absent that, and, I might add, people are just not gener- 
ally inclined to pay this close attention. Rather, they rely upon 
their trust of the person they are selling to. Absent that, they 
don’t have the opportunity to know what the weight actually is, 
generally, within certain limits. 

Finally, respondents' argue that the 90-day suspension is "out of 
line” with the usual 30- to 45-day suspensions ordered in similar cases 
prior to 1984. Implicit in this argument is that the ALJ was “unreason- 
able" in ordering such a "severe" (90-day) suspension period. This 
argument is without merit. The sanction is reasonable in these circum- 
stances. 
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A reviewing court should not determine if the administratively im- 
posed suspension is “reasonable" based upon what the court itself 
would have imposed. Rather, the court should follow the standards of 
the Administrative Procedure Act (5 U.S.C. § 706(2) (A)). 

The recently-decided case of In re Spencer Livestock Comm n Co., 
46 Agric. Dec. slip op. at 204-10 (Mar. 19, 1987), appeal dock- 

eted, No. 87-7189 (9th Cir. Apr. 27, 1987), succinctly states the ap- 
plicable principles of court review. Moreover, the Spencer decision 
also sets forth specific facts and cases rebutting respondents’ contention 
that 30 to 45 days is the “usual" duration of a suspension order in these 
types of cases. Most important in this regard is the cited case of In re 
Worsley, 33 Agric. Dec. 1547, 1584-92 (1974), which contains a table 
demonstrating that from 1950 to January 1974 the maximum suspen- 
sion for short weighing was 5 years, the average was 245 days, and the 
median was 90 days. In more recent years, the sanctions imposed 
under the Packers and Stockyards Act have been much more severe. 
This announced severe sanction policy has been expanded and is set 
forth in Spencer (reproduced as Appendix C, herein). The portion of 
Spencer addressing these issues is as follows (In re Spencer Livestock 

Comm'n Co., 46 Agric. Dec. . slip op. at 204-10 (Mar. 19, 

1987), appeal docketed, No. 87-7189 (9th Cir. Apr. 27, 1987)). 

If reviewing courts throughout the country were free to hold 
that any suspension period imposed by the Judicial Officer is 
not “reasonable" if it exceeds (or exceeds by a substantial 
amount) that which the reviewing court would have imposed, it 
will destroy not only the desired nationwide uniformity, but, 
also, at times, important regulatory programs (due to the 
court's lack of familiarity with the total administrative pro- 
gram). 

For example, in Glover Livestock Comm'n Co. v. Hardin, 

454 F.2d 109 (8th Cir. 1972), rev'd, 411 U.S. 182 (1973), the 
Eighth Circuit set aside as "unconscionable" (454 F,2d at 115) 
a 20-day suspension order issued against an auction market for 
short weighing livestock on February 25, 1969, after the auc- 
tion had been warned about prior short weighing in 1966 and 
1967. If the Eighth Circuit’s decision had not been reversed, it 
would have totally destroyed the agency’s check-weighing pro- 
gram throughout the country. In fact, if the Secretary could 
issue no more than a cease and desist order when false weigh- 
ing was detected after two prior warning letters, it would have 
been prudent for the agency to completely discontinue any ef- 
fort at check weighing, using the agency’s limited money and 
manpower in other areas. Registrants under the Packers and 
Stockyards Act fear a cease and desist order about as much as 
they would fear a slap across the face with a wet noodle! The 
Eighth Circuit’s decision, if not reversed, would have made it 
cost-effective to run the risk of a cease and desist order for 
short weighing. And when short weighing is practiced by one 
auction market in an area, it attracts volume from other mar 
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kets, which leads to short weighing by other markets in the area 
to hold their volume. 55 


05 In re Muehlenthaler, 37 Agric. Dec. 313, 321, ajj’d mem., 590 
F.2d 340 (8lh Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1133 (1977), off 'd per curiam, 575 F.2d 879 (5lh Cir. 1978) (un- 
published); In re Loretz, 36 Agric. Dec. 1087, 1095 n,5 (1977); In re 
Townsend, 35 Agric. Dec. 1604, 1622 (1976); In re Overland Stock- 
yards, Inc., 34 Agric. Dec. 1808, 1819 (1975); In re Worsley, 33 Agric. 
Dec. 1547, 1577 n.24 (1974); In re Trenton Livestock, Inc., 33 Agric. 
Dec. 499, 526 n.24 (1974), aff’d per curiam, 510 F.2d 966 (4lh Cir. 
1975) (unpublished); In re Speight, 33 Agric. Dec. 280, 317 n.24 
(1974). 


I am confident that the Eighth Circuit had no idea that its 
decision would totally destroy the agency’s check-weighing 
program. It had little knowledge of the weighing problem in 
the livestock industry (see In re Muehlenthaler, 37 Agric. Dec. 
313, 331-32, 353-69, aff'd mem., 590 F.2d 340 (8th Cir. 
1978)), and the Department’s check-weighing program. It is 
quite likely that the court was aware of only “four [prior] deci- 
sions of the Secretary in which suspensions of registration 
[were] imposed for short-weighing consigned cattle" (454 F.2d 
at 114). Asa matter of fact, suspension orders in short-weigh- 
ing cases had previously been issued by the Judicial Officer in 
148 cases during the prior 25 years, with suspension periods of 
5 years (1 case), 4 years (2 cases), 3 years (6 cases), 30 
months (1 case), 2 years (6 cases), 20 months (1 case), 18 
months (6 cases), 16 months (2 cases), 15 months (2 cases), 
and 1 year (15 cases). Hence prior suspension orders of a year 
or longer had previously been issued for short weighing in 42 
cases by the Judicial Officer during the 25-year period preced- 
ing Glover. A table listing the suspension periods imposed for 
false weighing or causing false weighing of livestock from 1950 
to January 1974 is set forth in In re Worsley, 33 Agric. Dec. 
1547, 1584-92 (1974). The table is summarized in the deci- 
sion in that case {id. at 1576). The maximum suspension for 
short weighing was 5 years, the average 245 days and the me- 
dian 90 days {id. at 1575-76). All but the last 12 of the 160 
cases listed in the table were decided by the Judicial Officer 
prior to the Eighth Circuit’s decision in Glover. 

We do not know whether the Eighth Circuit would still have 
regarded the 20-day suspension in Glover as "unconscionable” 
if it had known of the 148 prior cases during the preceding 25 
years in which the median suspension period was about 90 
days. Presumably, the Department’s appellate attorneys re- 
garded the citation of four prior precedents involving 30-day 
suspension orders as sufficient to support the 20-day suspen- 
sion order involved in Glover. (It is not feasible within the 
limited confines of an appellate brief to fully educate each re- 
viewing court as to the totality of facts bearing on an adminis- 
trative sanction). 
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If the congressional purpose of this remedial legislation is to 
be achieved, and if any degree of national uniformity in sanc- 
tions is to be achieved, reviewing courts must not determine 
whether an administratively imposed suspension period is rea- 
sonable" based on what suspension period they would have im- 
posed. Rather, they should reverse only if the administrative 
sanction fails to meet the standards of the Administrative Pro- 
cedure Act, i.e., if it is “arbitrary, capricious, an abuse of dis- 
cretion, or otherwise not in accordance with law (5 U.b.c. 9 
706 (2) (A)). And it goes without saying that an administrative 
suspension period that greatly exceeds that which would have 
been imposed by the reviewing court is not necessarily arbi- 
trary, capricious, or an abuse of discretion. 


Respondents contend that the statutory criteria for determin- 
ing the amount of a civil penalty under the Act (7 U.S.C. § 
213(b)') should be read into the suspension provisions in 1 
U.S.C, § 204 (Appeal Brief at 48). That same argument was 

rejected in In re Saylor, 44 Agric. Dec. , ?P- V 7 

(Sept. 20, 1985) (decision on remand), m which it is stated. 


Whether an 8-month suspension order will affect re- 
spondent’s ability to continue in business as a livestock 
dealer is irrelevant in this proceeding. In the case of 
civil penalties imposed under the Act, the statute re- 
quires that ability to continue in business be considered 
(7 U.s.cr § 213(b)) (see § XIX(C), infra). However, 
no such requirement is imposed by Congress with re- 
spect to suspension orders (7 U.S.C. § 204). When a 
provision is carefully included in one section of a stat- 
ute, and omitted in another section, it should not be 
implied in the place at which it is omitted. Lang v. 
Comm'r of Internal Revenue, 289 U.S. 109, 112 
(1933); Corn Prods. Ref. Co. v. Benson , 232 F.2d 
554, 562 (2d Cir. 1956). 


It is the policy of this Department to impose severe sanctions 
for violations of any of the regulatory programs administered by 
the Department that are repeated or that are regarded by the 
administrative officials and the Judicial Officer as serious, in 
order to serve as an effective deterrent not only to the respon- 
dents, but also to other potential violators. The basis for the 
Department’s severe sanction policy is set forth at great length 

in numerous decisions, e.g., In re Saylor, 44 Agric. Dec. » 

slip op. at 498-520 (Sept. 20, 1985) (decision on remand), 
which is set forth with a clarifying change and some expansion 
in subsection C, infra. 56 Considering respondents’ repeated 
and flagrant violations of their fiduciary obligations in the light 
of their previous history of similar violations (subsection A, 
supra), the 10-year suspension period recommended by com- 
plainant and imposed by the ALJ is “reasonable.” 


M Severe sanctions issued pursuant to the Department's severe sanc- 
lion policy were sustained, e.g., in In re Blackfoot Livestock Comm’ n 
Co., 45 Agric. Dec. (Mar. 7, 1986), off'd, 810 F.2d 916 (9lh Cir. 
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1987); In re Collier, 38 Agric. Dec. 957, 971-72 (1979), aff’d per 
curiam, 624 F.2d 190 (9th Clr. 1980) (unpublished); In re Gold Bell-I&S 
Jersey Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff’d. No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 
1980); In re Muehlenthaler, 37 Agric. Dec. 313, 330-32, 337-52, aff'd 
mem., 590 F.2d 340 (8th Clr. 1978); In re Mid-States Livestock, Inc., 

37 Agric. Dec. 547, 549-51 (1977), aff’d sub nom. Van Wyk v. 
Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co,, 36 
Agric. Dec. 1114, 1133-34 (1977), aff’d per curiam, 575 F.2d 879 (5th 
Cir. 1978) (unpublished); In re Livestock Marketers, Inc,, 35 Agric. 
Dec. 1552, 1561 (1976), aff’d per curiam, 558 F. 2d 748 (5th Cir. 1977), 
cert, denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 
31-32 (1976), aff’d, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 
36 Agric. Dec. 467 (1977); In re Maine Potato Growers, Inc., 34 Agric. 
Dec. 773, 796, 801 (1975), aff’d, 540 F.2d 518 (1st Cir. 1976); In re 
M. & II. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd, 549 
F.2d 830 (D.C. Clr.) (unpublished), cert, denied, 434 U.S. 920 (1977); 

In re Southwest Produce, Inc., 34 Agric. Dec.- 160, 171, 178, aff’d per 
curiam , 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 
Agric. Dec. 120, 133, 145-60, aff’d per curiam, 524 F.2d 977 (5th Cir. 
1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 19 13-14 (1974), 
aff’d, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 
Agric. Dec. 499, 515, 539-50 (1974), aff’d per curiam, 510 F,2d 966 
(4th Cir. 1975) (unpublished); In re Miller, 33 Agric. Dec. 53, 64-80, 
aff’d per curiam, 498 F.2d 1088, 1089 (5th Clr, 1974). 


Although the 10-year suspension period imposed here is 
twice as long as the longest suspension period previously im- 
posed in a litigated case, 10-year sanctions have been imposed 
in a number of recent consent or default cases. In re Ozark 
County Cattle Co., 45 Agric. Dec. (Oct. 15, 1986) (con- 

sent order) (10-year suspension for failure to pay for livestock 

and check kiting); In re Palmer, 45 Agric. Dec. 

(June 23, 1986) (default order) (10-year suspension to be re- 
duced to 120 days if respondent makes full payment for 
$103,962.37 worth oflivestock); In re Corporate Capital Co., 

45 Agric. Dec. (Jan. 10, 1986) (consent order) (10-year 

prohibition from operating subject to Act because of failure to 
pay for livestock, misrepresenting buying commissions and col- 
lecting from sellers on the basis of false representations). Con- 
sent and default decisions are not regarded as precedents in 
determining the sanction In litigated cases, but these consent 
and default cases reflect the administrative determination that 
10-year sanctions can, in appropriate circumstances, be rea- 
sonable. 

In addition, the sanctions imposed under the Packers and 
Stockyards Act in recent years have been much more severe 
than during earlier years, e.g., [In re Rotches Pork Packers, 
Inc., 46 Agric. Dec. (Apr. 13, 1987) ($50,000 civil pen- 

alty); In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 

(Mar. 19, 1987), appeal docketed, No. 87-7189 (9th 

Cir. Apr. 27, 1987) (10-year suspension and $30,000 civil 
penalty for increasing prices and weights in commission pur- 
chases);] In re Welch, 45 Agric, Dec. (Sept. 25, 1986) 

(decision as to Benson) ($10,000 civil penalty and 1-year pro- 
hibition from engaging in business subject to the Act); In re 


847 



Garver, 45 Agric. Dec. (June 19, 1986), appeal dock- 

eted , No. 86-4081 (6th Cir. Nov. 28, 1986) (2-year suspen- 
sion); In re Holiday Food Services, Inc., 45 Agric. Dec. 

(May 8, 1986) ($50,000 civil penalty), appeal docketed, No. 
86-7332 (9th Cir. June 6, 1986); In re Corn State Meat Co., 

45 Agric. Dec. (May 8, 1986) ($50,000 civil penalty); In 

re Blackfoot Livestock Commission Co., 45 Agric. Dec. 

(Mar. 7, 1986) (6-month suspension), aff'd, 810 F.2d 916 
(9th Cir. 1987); In re Farmers & Ranchers Livestock Auction, 

Inc., 45 Agric. Dec. (Feb. 27, 1986) (decision as to 

Millspaugh) (5-year suspension, but permitting respondent to 
be employed as an auctioneer after 1 year); In re Saylor, 44 

Agric. Dec. (Sept. 20, 1985) (decision on remand) 

(8-month suspension and $10,000 civil penalty); In re ITT 

Continental Baking Co., 44 Agric. Dec. (Mar. 18, 1985), 

final consent decision, 44 Agric. Dec. ___ (Oct. 24, 1985) 

f$ 10,000 civil penalty); In re Powell , 44 Agric. Dec. 

(Mar. 7, 1985) (5-year suspension for failure to pay for live- 
stock), appeal denied, 44 Agric. Dec. (May 28, 1985) 

(appeal not timely filed) ; In re Mid-West Veal Distributors, 43 

Agric. Dec. (July 13, 1984) ($77,000 civil penalty, with 

$27,000 suspended); In re Mayer , 43 Agric. Dec. 

(Apr. 12, 1984) (decision as to Doss) (2-year suspension), ap- 
peal dismissed. No. 84-4316 (5th Cir. July 25, 1984); In re 

Peterman, 42 Agric. Dec. (Dec. 12, 1983), aff’d, 770 

F,2d 888 (10th Cir. 1985) ($20,000 civil penalty). 

In In re Garver, supra, 45 Agric. Dec. , slip op. at 

17-21 (June 19, 1986), it is explained that 2-to-5-year sus- 
pension orders are now issued in the case of serious failures to 
pay for livestock where 30-to-60-day suspension orders would 
have been issued in comparable cases a few years ago. 

Thus, it is quite clear that the Packers and Stockyards Administra- 
tion very carefully fashioned the sanction herein to fit the circum- 
stances of respondents' actions, and that the ALJ appropriately 
adopted the sanction. 

Finally, although no attempt has been made by the Judicial Officer to 
cite and address every argument raised by the respondents herein, all 
respondents’ arguments have been carefully considered. 

For the foregoing reasons, the following order should be issued. 7 

Order 

Respondents Robert E. Parchman, Virgil R. (Ray) Lemons, and 
Jack E. Hamilton, their successors, officers, directors, agents and em- 
ployees, directly or through any corporate or other device, shall cease 
and desist from: 

1. Weighing livestock at other than their true and correct weights; 


7 This is one of a group of cases that has been unreasonably delayed in the office 
of the Judicial Officer. During 1985 and 1986, the workload of the Judicial Officer 
doubled. Because of budgetary constraints, an assistant was not obtained until 
November 2, 1986. 
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ROBERT PARCHMAN, VIRGIL (RAY) LEMONS and JACK HAMILTON 

2. Paying the sellers of livestock on the basis of false and incorrect 
weights; 

3. Collecting from the purchasers of livestock on the basis of false 
and incorrect weights; 

4. Failing to maintain and operate livestock scales owned or con- 
trolled by the respondents in such manner as to insure accurate weights 
or otherwise failing to weigh livestock in strict conformity with the re- 
quirements of § 201.73-1 of the regulations; 

5. Making or issuing or causing to be made or issued, false, incor- 
rect, or inaccurate entries in scale tickets, invoices, or any other docu- 
ments evidencing or prepared in connection with the purchase or sale 
of livestock; 

6. Issuing or causing to be issued invoices or any other documents 
prepared in connection with the purchase or sale of livestock which fail 
to show the true and correct weights of such livestock and all other 
facts necessary to show clearly and completely the true nature of the 
transaction; and 

7 . Collecting or aiding and assisting any person to collect from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate 
invoices or accountings. 

Respondents shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose the true nature of all transac- 
tions involved in their business subject to the Packers and Stockyards 
Act, including copies of scale tickets which show the correct weight of 
livestock, the time of balance, the address of the market, and the in- 
itials of the weighmaster. 

Respondents are suspended as registrants under the Act for a period 
of 90 days. 

In accordance with § 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondents are jointly and severally assessed a civil penalty in the 
amount of $10,000. The civil penalty shall be paid by certified check 
made payable to the Treasurer of the United States, and mailed to the 
Assistant General Counsel, Packers and Stockyards Division, Office of 
the General Counsel, Room 2446-South, United States Department of 
Agriculture, Washington, D.C. 20250-1400, not later than the 90th 
day after service of this order on respondents. 

The cease and desist provisions of this order shall become effective 
on the day after service of this order. The suspension provisions shall 
become effective on the 30th day after service of this order. 

APPENDIX A 

EfiHtofinL.SvatutQ. rY . Provis i ons 

7 U.S.C. §§ 204, 205, 208, 213, 221 
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APPENDIX B 

Pertinent Regulations 

9 C.F.R. §§ 201.43, .49, .55, .71, .73, .73-1 

APPENDIX C 

Excerpt from In re Spencer Livestock Comm'n Co., 46 Agric. Dec. 

, slip op. at 213-51 (Mar. 19, 1987), appeal docketed , No. 

87-7189 (9th Cir. Apr. 27, 1987). 


In re: WILLIAM P. STONECYPHER, d/b/a KEY CONE COMPANY 
AND KEY STONE RANCH. 

P. & S. Docket No. 6795. 

Decision and order filed April 7, 1987 

Packer— Issuing Insufficient funds checks— Falling to pay and falling 
to pay, when due, for livestock and meat— Civil penalty— Default. 

Ben E. Bruner, for complainant. 

Respondent, pro se. , 

Decision issued by Edward H. McGrail, Administrative Law Judge . 

DECISION AND ORDER UPON ADMISSION OF FACTS BY 
REASON OF DEFAULT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
herein referred to as the Act, instituted by a Complaint and Notice of 
Hearing filed by the Administrator, Packers and Stockyards Admini- 
stration, United Slates Department of Agriculture, charging that the 
respondent wilfully violated the Act. 

Copies of the Complaint and Notice of Hearing and Rules of Practice 
(7 C.F.R. § 1.130 el seq.) governing proceedings under the Act were 
served on the respondent by certified mail. Respondent was informed 
in a letter of service that an answer should be filed pursuant to the 
Rules of Practice and the failure to answer would constitute an admis- 
sion of all the material allegations contained in the Complaint and No- 
tice of Hearing. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint 
and Notice of Hearing, which are admitted by respondent's failure to 
file an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). 

Findings Of Fact 
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WILLIAM STONECYPHER d/b/a KEY CONE CO. and KEY STONE RANCH 

1. (a) William P. Stonecypher, hereinafter referred to as the re- 
spondent, is an individual doing business as Key Cone Company and 
Key Stone Ranch. The respondent’s mailing address is P.O, Box 536 
Lockford, California 95237. 

(b) The respondent, at all times material herein, was: 

(1) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter; and 

(2) A packer within the meaning and subject to the provi- 
sions of the Act. 

2. (a) The respondent, in connection with his operations subject to 
the Act, on or about the dates and in the transactions set forth in para- 
graph II (a) of the Complaint and Notice of Hearing, purchased live- 
stock and issued checks in payment which were returned unpaid by the 
bank upon which they were drawn, because the respondent did not 
have and maintain sufficient funds on deposit and available in the ac- 
count upon which such checks were drawn to pay such checks when 
presented, 

(b) The respondent, on or about the dates and in the transac- 
tions set forth in paragraph II (a) of the Complaint and Notice of Hear- 
ing, and on or about the dates and in the transactions set forth in para- 
graph II (b) of the Complaint and Notice of Hearing, purchased live- 
stock and failed to pay, when due, the full purchase price of such live- 
stock. 

(c) As of November 3, 1985, there remained unpaid a total of 
$57,848.05 for such livestock purchases. 

3. (a) The respondent, before or on November 7, 1986, purchased 
meat from the sellers listed in paragraph III (a) of the Complaint and 
Notice of Hearing and failed to pay, when due, the full purchase price 
of such meat. 

(b) As of November 20, 1986, there remained unpaid by the 
respondent $61,252.54 for such meat purchases. 

Conclusions 

By reason of the facts found in Finding of Fact 2 herein, the respon- 
dent has wilfully violated sections 202(a) and 409 of the Act (7 U.S.C. 
§§ 192(a), 228b). 

By reason of the facts found in Finding of Fact 3 herein, the respon- 
dent has wilfully violated section 202(a) of the Act (7 U.S.C. § 192). 

Order 

Respondent William P. Stonecypher, doing business as Key Cone 
Company and Key Stone Ranch, his agents and employees, directly or 
through any corporate or other device, in connection with his activities 
subject to the Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available in the 
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bank account upon which such checks are drawn to pay such checks 
when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Failing to pay the full purchase price of livestock; 

4. Failing to pay, when due, the full purchase price of meat; 

and 

5. Failing to pay the full purchase price of meat. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
the respondent is assessed a civil penalty of in the amount of Fifteen 
Thousand Dollars ($15,000.00), 

This decision and order shall become final without further proceed- 
ings 35 days after service hereof unless appealed to the Judicial Officer 
within 30 days after service (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final May 18, 1987.— Editor.] 


In re: THOMAS W. WELCH. 

P. & S. Docket No. 6243 
Order filed May 1, 1987. 

Order issued by William J. Weber, Administrative Law Judge. 

SUPPLEMENTAL ORDER 

On March 23, 1984, an order was issued in the above-captioned 
matter which, inter alia, suspended respondent as a registrant under 
the Act for a period of ninety days and thereafter until he demonstrates 
that he is no longer insolvent. 

Respondent has now demonstrated solvency. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the or- 
der issued March 23, 1984, is terminated. The order shall remain in 
full force and effect in all other respects. 
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R. C. ANDREWS, M.D. v. A. L, MARTELLA d/b/a A&M LIVESTOCK 
REPARATION DECISIONS 

RAYMOND C. ANDREWS, M.D, v. ARTHUR L. MARTELLA 
d/b/a A&M LIVESTOCK AUCTION. 

P & S Docket 6429. 

Decision and order filed May 27, 1987. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER ON RECONSIDERATION 

In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), an Order of Dismissal was 
issued on November 10, 1986. A petition for reconsideration was re- 
ceived from complainant on March 23, 1987, which was timely because 
of an unintended delay in service of that Order on complainant, and an 
extension of time granted at complainant’s request for reasons given. 
The petition for reconsideration was prepared by complainant himself 
without assistance of counsel. 

The petition was served on March 31, 1987 on respondent’s counsel 
of record, from whom a response was received on April 14. 

The substance of the complaint filed in 1984 to begin the proceeding 
was that respondent, as a market agency, failed to obtain fair market 
value when selling certain Holstein heifers consigned to him. The case 
involved several consignments to respondent’s market, between Janu- 
ary 20 and March 14, 1984, and several sales by respondent, between 
February 22 and March 28, of a total of 108 animals of complainant. 

As recited in the Order of Dismissal, Mr. A, Sterling Cole, who pas- 
tured complainant’s animals, sent some cull animals of his own to re- 
spondent’s market during the same few months as he sent complain- 
ant’s animals there. 

The petition for reconsideration referred specifically to an announce- 
ment made by respondent on March 14, 1984, the day when 46 of 
complainant’s animals were sold at respondent's market, that some of 
those animals had needed assistance in calving at the market so that 
buyers of the remaining springers (animals about to calve) had better 
take precautions to avoid loss of them in calving. 

The substance of complainant’s contention about that announcement 
is that, if any animals sold that day needed assistance in calving at the 
market, they must have been cull animals of Mr. Cole and not animals 
of complainant. Complainant attempted to establish this by evidence of 
confusion by respondent of complainant’s animals with Mr. Cole's 
culls, which is detailed at length in the petition for reconsideration. 
That evidence was carefully considered in the preparation of the No- 
vember 10, 1986 Order of Dismissal, and it does not establish the facts 
as contended by complainant. 
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It is undisputed that some animals of complainant which were sold 
that day at respondent’s market had calved at that market. As to 
whether those animals in fact needed assistance in such calving, as an- 
nounced by respondent at the sale, the only evidence in the record was 
respondent’s testimony that they did. The record does not contain any 
evidence that in fact they did not. That testimony of respondent was 
not so incredible that we could find it to be false in the total absence of 
anything in the record to contradict it. 

All contentions of the petition presented for the record have been 
considered whether or not specifically mentioned herein, and it is con- 
cluded that, after a careful examination of the record and a review of 
the findings and conclusions relating to the contentions of the petition, 
no changes in such findings and conclusions should be made. 

The November 10, 1986 Order of Dismissal, and this order, are the 
same as orders issued by the Secretary of Agriculture, being issued pur- 
suant to delegated authority, 7 C.F.R. § 2.35, as authorized by Act of 
April, 1940, 54 Slat. 81, 7 U.S.C. 450c-450g. See also Reorganiza- 
tion Plan No. 2 of 1953, 5 U.S.C., 1982 ed., app. pg. 1068. 

On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. I.C.C., 337 U.S. 426. 

Copies hereof shall be served on the parties. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 
disciplinary decisions 


In re: FREE STATE PRODUCE, INC. 
PACA Docket No. 2-7231. 

Decision and order filed April 15, 1987. 


Failure to make rull payment promplly-Wilirul, flag 
violations —Publication of the facts— Default. 


rant and repeated 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision issued by Victor W. Palmer, Administrative Law Judge, 
decision and orper 
P reliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) herein- 
after referred to as the "Act", instituted by a complaint filed on July 
15, 1986, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period December, 1984, through 
May, 1985, respondent purchased, received, and accepted, in inter- 
state and foreign commerce, from fourteen sellers, 49 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $146,779.90. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. 1.139). 

Findings of Fact 

1. Respondent, Free State Produce, Inc., is a corporation, whose 
address is Maryland Produce Market, Unit 14, Jessup, Maryland 
20794. 

2. Pursuant to the licensing provisions of the Act, license number 
810399 was issued to respondent on December 16, 1980. This license 
was renewed annually, but terminated on December 16, 1985, pursu- 
ant to Section 4(a) or the Act (7 U.S.C. 499d(a)) when respondent 
failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period December, 1985 through May, 1986, respondent purchased, 
received, and accepted in interstate and foreign commerce, from four- 
teen sellers, forty-nine lots of fruits and vegetables, all being perishable 
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agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $146,779.90. 

Conclusions 

Respondent’s failure to make full payment promptly with respect to 
the forty-nine transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 

Order 

A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. , , .. 

Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

(This decision and order became final May 22, 1987.— Editor.] 


In re: JDC ENTERPRISES, INC., a/t/a ROGERS WHOLESALE 
PRODUCE. 

PACA Docket No. 2-7342. 

Decision and order filed February 27, 1987. 

Failure to pay promptly-Willful, flagrant and repeated vlolatlons- 
Publlcation or the racts— Default. 

Edward Silversleln, for complainant. 

Respondenl, pro se. 

Decision issued by Dorothea A. Baker, Administrative Law Judge, 
DECISION AND ORDER 
Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq .) hereinaf- 
ter referred to as the "Act", instituted by a complaint filed on October 
9, 1986, by the Director, Fruit and Vegetable' Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period February 1985 through 
May 1985, respondent purchased, received, and accepted, in interstate 
and foreign commerce, from 28 sellers, 113 lots of fruits and vegeta- 
bles, all being perishable agricultural commodities, but failed to make 
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JDC ENTERPRISES, INC., a/t/a ROGERS WHOLESALE PRODUCE 

full payment promptly of the agreed purchase prices, in the total 
amount of $254,477.87. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. 1.139). 

Findings of Fact 

1. Respondent, JDC Enterprises, Inc,, a/t/a Rogers Wholesale Pro- 
duce, is a corporation, whose address is 3165 Jeffcote Road, Conroe, 
Texas 77303. 

2. Respondent is not, and has never been, licensed under the PACA. 
Respondent, however, carried on business as a commission merchant, 
dealer, or broker as those terms are defined in Section 1 of the PACA 
(7 U.S.C. § 499a), and was, therefore subject to the licensing provi- 
sions of the PACA at the time of the transactions involved herein, 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period February 1985 through May 1985, respondent purchased, re- 
ceived, and accepted in interstate and foreign commerce, from 28 
sellers, 113 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $254,477.87. 

Conclusions 

Respondent's failure to make full payment promptly with respect to 
the 113 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 

Order 

A finding is made that respondent has committed willful, flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b), and 
the facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 1,145). 

Copies hereof shall be served upon parties, 

[This decision and order became final May 14, 1987.— Editor.] 
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agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $146,779.90. 

Conclusions 

Respondent’s failure to make full payment promptly with respect to 
the forty-nine transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued, 

Order 

A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final May 22, 1987.— Editor.] 


In re: JDC ENTERPRISES, INC., a/t/a ROGERS WHOLESALE 
PRODUCE. 

PACA Docket No. 2-7342. 

Decision and order filed February 27, 1987. 

Failure to pay promptly- Willful, flagrant and repeated violatlons- 
Publlcatlon of (he facts— Default. 

Edwaid Silverstein, for complainant. 

Respondent, pro se. 

Decision issued by Dorothea A. Baker, Administrative Law Judge , 
DECISION AND ORDER 
Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinaf- 
ter referred to as the "Act”, instituted by a complaint filed on October 
9, 1986, by the Director, Fruit and Vegetable' Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period February 1985 through 
May 1985, respondent purchased, received, and accepted, in interstate 
and foreign commerce, from 28 sellers, 113 lots of fruits and vegeta- 
bles, all being perishable agricultural commodities, but failed to make 
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JDC ENTERPRISES, INC., a/l/a ROGERS WHOLESALE PRODUCE 

.moSST S 2 5 P ;,477 P R y 7,° f B ®“ d ^ <» -» WU. 

plaint has nLt I" TT*"* - 

run, and upon the motion of thT r ? ‘ ng 30 answer havin 8 

Default Order th* r n ^ cona P lain ant for the issuance of a 

the le°to ; o ' nr h OWin8 Dedsi0n and ° rder ^ issued without fur- 

PracticI ^ C.RR 1 m? & PUfSUant t0 SeCti ° n 1139 ° f *■ ^ie s of 

Findings of Fact 

ducetrcotii^ E r rpri -' inc - a/t/a who.** Pro- 

Texas 77303 “ address is 3165 Jeffcote R ° ad ' Conroe, 

^ R esp°ndent is not, and has never been, licensed under the PACA 

d R e nd „r, ; r Ver : Carried 0n business as a commission merchant 
(7 U S C s Xr T terms 3re defined i" Section 1 of the PACA 

sellers' lT 3 lolsoTf^ 'T"*** 3nd f ° reil!n from 28 

sr«?s » - pa^r sss-s « 

purchase prices, m the total amount of $254,477.87. 

Conclusions 

Respondent's failure io make full payment promptly with respect to 

tuL lifT nSaCl '° nS Se ‘ f ° rth in Finding of Facl No ' 2. above, consti- 

flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 

Order 

iS ? a , de that res P° ndent has committed willful, flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b) and 
the facts and circumstances set forth above, shall be published. ’ 

comes' finar ^ ^ ***** 0 ° th& Uth day after lhIs Decision be- 

Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon parties, 

[This decision and order became final May 14, 1987.— Editor.] 
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In re: PRANGE FOODS CORPORATION. 

PACA Docket No. 2-7199. 

Decision and order filed April 10, 1987. 

Failure to pay promptly — Willful, flagrant and repeated violations — 
Publication of the facts — Failure to specifically deny allegations consti- 
tutes admission. 

Allan R. Kahan, for complainant. 

Philip A. Brown, Si. Joseph, Michigan, for respondent. 

Decision issued by William J. Weber, Administrative Law Judge. 

DECISION AND ORDER 
Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinaf- 
ter referred to as the “Act", instituted by a complaint filed on June 10, 
1986, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged 
in the complaint that during the period January through October, 1984, 
respondent purchased, received, and accepted, in interstate and for- 
eign commerce, from nine sellers, 39 lots of fruits and vegetables, all 
being perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, in the total amount of 
$210,709.89. 

A copy of the complaint was served upon respondent. Respondent’s 
answer does not specifically deny the failure to pay for the pioduce, 
claiming that the bank was at fault when it seized the respondent’s 
bank account. By section 1.137(c) of the Rules of Practice, respon- 
dent’s failure to specifically deny the allegations, specifically to pay for 
the produce, respondent has admitted the substantive facts regarding 
the failure lo pay for the produce. Therefore, upon the motion of the 
complainant for the issuance of a Decision on the pleadings, the follow- 
ing Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. 1.139), 

Findings of Fact 

1. Respondent, Prange Foods Corporation, is a corporation whose ad- 
dress is P. O. Box 884, Benton Harbor, Michigan 49022. 

2. Pursuant to the licensing provisions of the Act, license number 
820881 was issued to respondent on April 9, 1982. This license was 
renewed annually, but terminated on April 9, 1985, pursuant to Sec- 
tion 4(a) of Lhe Act (7 U.S.C. 499d(a)) when respondent failed to pay 
the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period January through October, 1984, respondent purchased, re- 
ceived, and accepted in interstate and foreign commerce, from nine 
sellers, 39 lots of fruits and vegetables, all being perishable agricultural 
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commodities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $210,709.89. 

Conclusions 

Respondent's failure to make full payment promptly with respect to the 
39 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 

Order 

A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b) and the 
facts and circumstances set forth above, shall be published. ' 

comes final* ^ ^ effeCt ° n the Uth 6ay after this Decision be- 

Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final May 25, 1987.— Editor.] 
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REPARATION DECISIONS 


ACTION PRODUCE v. INGE PRODUCE and/or A.G. SHORE COM- 
PANY INC. 

PACA Docket No. 2-7442 
Order issued May 1, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER REOPENING AFTER DEFAULT 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a etseq.), respondent Inge Pro- 
duce failed to file a timely answer. However, respondent Inge Produce 
filed a motion to reopen the proceeding after default and allow the 
filing of an answer pursuant to section 47.25 of the Rules of Practice (7 
C.F.R. 47.25(e)). 

The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good 
reason has been shown why the relief requested in the motion should 
be granted. Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, the default in the filing of an answer 
of respondent Inge Produce is set aside and the proposed answer sub- 
mitted by respondent Inge Produce is hereby ordered filed. 

Copies of this order shall be served upon the parties. A copy of the 
answer of respondent Inge Produce is enclosed herewith to complain- 
ant and respondent A.G. Shore Company Inc. 


A.J.M, FARMS, INC. v. MACK DEMPSEY, d/b/a MACK DEMPSEY 
CO. 

PACA Docket No. 2-7044. 

Order issued May 22, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER (Continuance) 

(Summarized) 

This proceeding was continued until the Department receives proper 
notification that respondent's proceeding now pending in the United 
States Bankruptcy Court has been closed or dismissed. 


BLUE BAR BLUEBERRIES v. SAWYER FRUIT & VEGETABLE 
COOPERATIVE CORP. 
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BLUE BAR BLUEBERRIES v. SAWYER FRUIT & VEGETABLE CO-OP. 
PACA Docket No. 2-7102. 

Decision and order issued May 12, 1987. 

Frozen blueberries-RejeclIon-Burden of proof. 

Where complainanl falls to prove rejected frozen blueberries complied with parlies’ 
contract, the complaint was dismissed. 

Edward M. Silverslein, Presiding Officer. 

Complainant, pro se. 

Michael Malinowski, Grand Rapids, Michigan, for respondent. 

Decision issued by Donald A, Campbell, Judicial Officer . 

DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 5 499a et seq.). A 
timely complaint was filed in which the complainant seeks reparation 
from respondent in the amount of $13,797.25 in connection with one 
transaction, in the course of interstate commerce, involving frozen 
blueberries, a perishable agricultural commodity. 

Each party was served with a copy of the Department’s report of 
investigation. Respondent also was served with a copy of the formal 
complaint, and filed an answer thereto denying any liability to com- 
plainant. 

As the amount in dispute was less than $15,000.00, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 C.F.R. 
5 47.20) was followed. Under this procedure, the verified pleadings of 
the parties are considered part of the evidence in the case, as is the 
Department's report of investigation. In addition, the parlies were 
given the' opportunity to file additional evidence by way of verified 
statements. Complainant filed a verified opening statement, respon- 
dent filed a verified answering statement, and complainant filed a veri- 
fied statement in reply. Moreover, the presiding officer invited the 
parties to respond to specific requests for information concerning the 
matters at issue herein. Each party did so. Also, each party filed a 
brief. 

Findings of Facts 

1. Complainant, Blue Bar Blueberries, is a partnership consisting of 
Robert J. Madl and Deborah M. Madi whose mailing address is 15372 
Cove St., Grand Haven, Michigan 49417. 

2. Respondent, Sawyer Fruit and Vegetable Cooperative Corp. , is a 
corporation whose mailing address is P.O. Box 268, Bear Lake, Michi- 
gan 49614. At all material times respondent was licensed under the 
Act. 

3. On July 29, 1985, in contemplation of interstate commerce, by 
written contract, respondent purchased 2,667 30 # cartons of free flow- 
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fr “ en J CU ' t,Vated bl ^berries. 1985 crop and pack, guaranteed 

1* 3 pnCe ° f 66 * per p0Lmci for a total agreed contract 
ot 552,806.60. The term of sale was f.o.b. West Michigan Dock, 
Muskegon, Michigan. Transfer of title was to be accomplished by 
non-negotiable warehouse receipt on August 23, 1985. Payment was 
to made by August 31, 1985, provided respondent received an invoice 
and the warehouse receipt. The sale was negotiated through George E. 

?o e ne\ SaeS ' InC " 3094 Niles R °acf, St. Joseph, Michigan 

^9085, acting as broker. On the day of the sale, Dent issued a Sales 
Confirmation (No. 2572) containing the above terms. The first blue- 
berries for this shipment, designated lot No. 3134, consisting of 1356 
cartons was delivered to the West Michigan Dock & Market Corpora- 

Dock,,) - Musk egon, Michigan, on or about July 
27, 1985. The second portion of (he lot, designated lot no. 3134A, 
consisting of 1,311 cartons was delivered to West Michigan Dock on 

WarehonJ R . 0n M Au fi usl 14 ‘ 19 85, West Michigan Dock issued its 
e house Receipt No. 0118 covering these frozen blueberries. 

• urmg the freezing process, fresh blueberries become stable (i.e.. 
hey are no longer subject to mold growth) at or below a temperature of 

f owever - blueberries are not considered to be fully or com- 
pletely frozen until their temperature reaches 0° F. 

m-filcHh bl “ ebefr . ies freeze ' the V expand and any mold in them Is 
ma ked by absorption into the berries or by appearing to be ice crystals 

n the berries surfaces. While moldy unfrozen blueberries have a dis- 

been Completely 0 frozen. Snle1 ' " moUy berrieS have 

6. On or about August 19, 1985, 200 of the total 2,667 boxes of 
frozen blueberries labeled July 23, 25, and 26, 1985, were transferred 
10 m est Michigan Dock, which complainant had engaged to freeze 

u >' em Pendine Sa ‘ e ' IO Bi8 Valle >' Cold Storage ("Big Val- 
ley ), which received them on behalf of respondent. The transfer 
document indicated that the shipper, who was noted to be the respon- 
dent was aware that the blueberries were not completely frozen Upon 
rece,pt, the employees of Big Valley noted that the berdes were no" 
completely frozen, that they were both visibly moldy, and that they 
fhlr a d,stmcllve s°ur odor indicating that they were moldy. Fur- 
® “™P erature P™be inserted into approximately ten of the boxes 
reflected temperatures of about 21° F. Lastly, the employees of Bie 
a ley noted that the boxes of blueberries were stacked so tightly on 

stack 0 *" IlW W °° den *** that a " ™ Uid n ow through the 

t J. , A i ter ph °™ ng res P onden t with the information, Big Valiev res- 
acked the 200 boxes of blueberries so that the proper amount of air 

them * “ e " ' he b ° XeS ° f b,ueberries a od completely freeze 


862 
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8. Several hours later, Bob Madl, one the partners in complainant 
partnership, phoned Big Valley regarding the condition of the berries. 
Their condition as noted above was reported to him. Also, he was 
advised to inspect the remainder of the blueberries at West Michigan 
Dock. The following day, Mr. Madl called Big Valley again, He re- 
ported that he had found that the berries at West Michigan Dock were 
not completely frozen, and that the boxes were not properly air 
stacked. Mr. Madl reported to Big Valley that employees of West 
Michigan Dock had begun to correct the problems and thanked Big 
Valley for its advice. 

9. On or about August 20, 1985, respondent rejected all of the 
blueberries to complainant. Dent, on that same day, issued an 
Amended Sales Confirmation (No. 2572-A) canceling the sales con- 
firmation it issued on July 29, 1985. 

10. On September 6, 1985, a Federal inspection was conducted on 
2,467 30# boxes of blueberries at West Michigan Dock. 1 On the cer- 
tificate issued thereafter, Y 050714, it was noted that the boxes had 
labels which indicated that the blueberries had been washed and 
packed by complainant, and that they bore the following dates: July 23, 
24, 25, 26, 27, 30, and 31, and August 2, 6, 12, 14, and 15, 1985. No 
temperature was recorded, but the grade was noted as follows: "U.S, 
GRADE A or U.S. FANCY Average Score: 95 Points Inspection and 
certification based on examination of finished product only. " 

11. Also on September 6, 1985, a federal inspection was conducted 
on 200 30# boxes of blueberries at West Michigan Dock. 2 The inspec- 
tor noted on the inspection certificate issued hereinafter, Y 050715, 
that the boxes had labels which indicated that the blueberries had been 
washed and packed by complainant, and that they bore dates July 23, 
25 and 26, 1985. No temperature was recorded, but the grade was 
noted as follows: "U.S. GRADE A or U.S. FANCY Average Score: 95 
Points Inspection and certification based on examination of finished 
product only." 

12. On or about September 10, 1985, an analysis of two samples of 
the 200 cartons of blueberries which had been transferred to Big Valley 
on or about August 19, 1985, was conducted on respondent’s behalf by 
the KAR Laboratories, Inc., 4425 Manchester Road, Kalomazoo, 
Michigan 49002. That analysis reflected that the "Yeast and Mold 
Count” was 2300 grams on one sample and 3400 grams on the other. 
The maximum count permitted is 100 grams each for yeast and mold. 

13. On or about September 19, 1985, complaint sent respondent the 
following letter: "We Blue-Bar Blueberries do not except [sic] your 

' The sample for this inspection was taken on September 4, 1985. 

2 The sample for this Inspection was taken on September 5, 1985. 
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rejection of our blueberries. We will sell the fruit to our best advantage 
and will hold Sawyer Fruit and Vegetable Coopertive [sic] responsible 
for our losses.” 

14. On September 19, 1985, complainant sold 100 30# cartons of 
frozen, free flowing blueberries, 1985 crops and pack, U.S.D.A. 
Grade A, for 60e per pound for a total of $1,800.00. 

15. On or about September 25, 1985, complainant sold 1,434 30# 
cartons of frozen, free flowing blueberries, 1985 crop, U.S.D.A. 
Grade A to Joseph Buchwald and Sons, Inc., (“ Buchwald"), 1320 
Marshall St., Redwood City, California 94063, for 56c per pound f.o.b. 
West Michigan Dock, or a total of $24,091.20. The sales agreement, 
which was reached through Victor D. Bendel Co., P.O. Box 99, 
Hinsdale, Illinois 60521, gave the buyer an option on 1,234 additional 
cartons. The 1,434 cartons of blueberries were shipped on or about 
September 27, 1985, and were received and accepted. 

16. On or about October 4, 1985, Buchwald exercised its option on 
the 1,234 cartons of blueberries, and ordered 200 additional cartons at 
the same price. Pursuant to the agreement between Buchwald and 
complainant the 1,434 additional 30# cartons of frozen free flowing 
blueberries, 1985 crop, U.S.D.A. Grade A were shipped to the former 
on or about December 2, 1985. The terms of the agreement were the 
same as for the September shipment, /.<?,, 56c per pound for the 1,454 
30# cartons, f.o.b,, West Michigan Dock, for a total price of 
$24,091.20. As to this shipment, Buchwald was required to reimburse 
complainant for freight charges of $2,400.00. 

17. On November 11, 1985, complainant sold 797 30# cartons of 
frozen Michigan cultivated blueberries, 1985 crop and pack, guaran- 
teed Grade A, for 49.5c per pound for a total of $11,835.45. 

18. During the period October 22, 1985, through October 28,1985, 
complainant sold 2,724 30# cartons of frozen Michigan cultivated blue- 
berries, 1985 crop and pack, guaranteed Grade A, for 49c per pound 
for a total of $40,042.80. 

19. During the period July 27, 1985, through September 5, 1985, 
complainant delivered 5,695 cartons of 30# blueberries to West Michi- 


gan Pack for storage and freezing, 

as follows: 

7/27/85 

1,356 carton 

8/09/85 

1,311 " 

8/10/85 

887 ” 

8/18/85 

780 ” 

8/22/85 

1,159 ” 

9/05/85 

202 " 


20. The formal complaint was filed on December 6, 1985, which 
was within nine months after the cause of action herein accrued. 
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Conclusion 

As respondent rejected the subject frozen blueberries, the dispositive 
issue in this case is whether respondent’s rejection was without reason- 
able cause. 3 As the moving party, complainant has the burden of 
proving, by a preponderance of the evidence, the allegations in the 
complaint including the contract terms and its compliance therewith. 
See Stern Produce v. Niagra Front. Serv., 31 Agric. Dec. 822 (1972). 
Thus complainant must prove that the frozen blueberries met the terms 
of the parties’ contract. See Bud Antle v. Bohack Corp., 32 Agric. 
Dec. 1961 (1973). 

The blueberries involved in this dispute are those in lot nos. 3134 
and 3134A. These blueberries were picked prior to August 9, 1985, 
and complainant delivered the blueberries to the West Michigan Dock 
on July 27 and August 9, 1985. Accordingly, the record shows that 
they must have been picked on one of the following dates: July 23, 24, 
25, 26, 27, 30, 31, August 2, or 6,1985. These dates are significant. 

Complainant relies on two federal inspections, dated September 6, 
1985, to carry its burden of proving that respondent's rejection was 
arbitrary, The first of these No. Y 050714, covered 2,467 30# car- 
tons. It is reported that the cartons were dated stamped on 12 different 
dates during the period July 23, 1985, through August 15, 1985. Three 
of these dates, August 12, 14, and 15, 1985, took place after the last 
date (August 9, 1985) on which the lots of blueberries in dispute were 
delivered to the West Michigan Dock. Thus, although complainant 
claims that all of the blueberries inspected on September 6, 1985, were 
part of either lot no. 3134 or lot no. 3134A, since lot no. 3134 was 
delivered to West Michigan Dock on July 27, 1985, and lot no. 3134A 
was delivered on August 9, 1985, all of the blueberries covered by 
Certificate No. Y 050714 could not have been part of them. Because 
of this, we conclude that either complainant or West Michigan Dock 
misidentified the inspected blueberries as consisting of lot nos. 3134 
and 3 134 A to the federal inspector. Accordingly, since this inspection 
could not have been an inspection of the subject lots, it offers no rele- 
vant or probative evidence to this proceeding. 


3 It should be noted that complainant submitted evidence of the alleged sales of its 
entire 1985 crop of blueberries in support of its claim that it is entitled to damages 
based on the price It received for the last of the 1985 crop it sold rather than merely 
for its alleged losses on the particular blueberries in question. While recognizing 
that the measure of a seller's damages for nonacceplance by a buyer is the differ- 
ence between the market price ai ills, lima An d plksa ffil feudal and the unpaid 
contract price plus incidental damages resulting from the nonacceptance, Joseph 
P. Katsur v. M.P. Clark, Inc. , 28 Agric. Dec. 787 (1969), because we 
dismiss the complaint, we do not reach the question of damages. 
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The second inspection relied upon by complaint is one, also done on 
September 6, 1985, involving 200 cartons of the subject blueberries. 
As to that miniscule portion of the subject lot., consisting of only about 
7.5% of the whole lot, the inspector found that the blueberries were 
U.S. Grade A, and scored them 95 out of a possible 100 points. 

While the September 6 1985, inspection of the 200 cartons of blue- 
berries which were part of one of the subject lots may be concluded to 
show that the 200 cartons complied with the contract’s requirements, it 
is not necessarily evidence that the remaining portion of the lot com- 
plied with them. In any event, respondent has adduced contrary evi- 
dence as to whether the 200 cartons satisfied the requirements of the 
contract. This consists of a micro-biological analysis done by the KAR 
Laboratories ( see Finding of Fact No. 13). That analysis indicates that 
yeast and mold count on the blueberries averaged is excess of 2400 
grams which is far in excess of that permitted by the Food and Drug 
Administration. 4 

Other evidence in the record relating to whether the blueberries met 
contract requirements is also in conflict with complainant’s claim that 
they were. For example, Ms. Emma Jean Stabek, General Manager of 
Big Valley, in a sworn statement, stated that the 200 cartons of blue- 
berries which it received on August 19, 1985, were not completely fro- 
zen and that the average temperature was 21° F. She also stated that 
the blueberries had die “strong and distinct ’sour’ smell of moldy blue- 
berries,” and that there was visible mold present. That the blueberries 
were not completely frozen when, shipped to Big Valley from West 
Michigan Dock is supported by an unsworn statement from Mr. 
George Nittering, Vice President of the latter company, which is at- 
tached to complainant’s opening statement. It is also supported by the 
shipment’s bill of lading which contains the following statement: 
“PRODUCT RELEASED WITH SHIPPERS [respondent’s] FULL 
KNOWLEDGE BERRIES ARE NOT COMPLETELY FROZEN. 
[West Michigan Dock] ASSUMES NO RESPONSIBILITY FOR CON- 
DITION OF BERRIES OR BOXES DURING TRANSIT AND ARRI- 
VAL." Blueberries which were picked during the period July 23-26, 
1985, and delivered to West Michigan Dock on July 27, 1985, should 


4 It should be noted that, even though we are aware that the Inspection was re- 
quested much earlier and that the sampling was done on September 4 and 5, 1985, 
wc arc somewhat troubled by the long period of time which occurred between the 
date when these blueberries were rejected by the respondent (August 20, 1985) and 
the dale of these federal inspections. That is, there is a question as to the proba- 
tive value of the two federal inspections both of which took place about three weeks 
after the rejection (on September 6, 1985) in helping us to reach a conclusion as to 
whether respondent’s rejection on August 20, 198S, was wrongful. The same 
question arises too with regard to the KAR Laboratories analysis which was con- 
ducted on a sample taken on September 10, 1985. 
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have been fully frozen by August 19, 1985, if they were properly han- 
dled. That they were not is evidence that complainant (or West Michi- 
gan Dock) may not have handled the blueberries properly. 

Complainant offers no evidence other that the two federal inspection 
certificates to support its assertion that the blueberries met the con- 
tract’s requirements. 5 It does argue that, since it sold all of the 1985 
crop of blueberries, the blueberries in question must have been okay. 6 
However, complainant has failed to adduce sufficient evidence from 
which we could make that conclusion. 

Therefore, on the basis of the record, we must conclude that com- 
plainant has failed to sustain its burden of proving that the blueberries 
in question satisfied the terms of the parties! contract. Accordingly, the 
complaint must be dismissed. 

Order 

The complaint is dismissed. 

Copies of this order shall be served upon the parties. 


BOSKOVICH FARMS, INC. v. INTERCOAST MARKETING, INC. 
PACA Docket No. 2-7440. 

Order issued May 12, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $9,514.35 in connection with a 


8 There was an unsworn statement from a buyer regarding its alleged purchase of 
the subject blueberries. However, in view of the confusion as to what blueberries 
were in the subject lots, see discussion above concerning the September 6, 1985, 
federal inspection of 2467 30# cartons, we cannot conclude that this customer pur- 
chased any or all of the 2,667 cartons in dispute. In any event, since this state- 
ment is not verified, it has no evidentiary value. 

6 There is insufficient evidence in the record to support complainant's allegation 
in this regard, and what evidence is in the record is confusing. For example, if 
complainant’s allegation was accurate, the numbers of cartons it delivered to West 
Michigan Dock, presumably its only processor, should equal the number of car- 
tons it sold. However, the evidence submitted by complainant reflects that it deliv- 
ered only 5,695 30# cartons to West Michigan Dock, but sold 6,489 30# cartons. 
This inconsistency is never explained, but it could indicate that, at least, 894 car- 
tons were sold twice. One might conclude, if there was such a double sale, that 
the first purchaser returned the blueberries because of their condition. 
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transaction involving the shipment of vegetables in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. Respon- 
dent filed an answer in which it admitted liability for $8,014.35, but 
asserted that it had entered into a settlement with complainant. Re- 
spondent attached to its answer as exhibit one a copy of the purported 
settlement, signed by Joseph W. Boskovich, vice-president of com- 
plainant, and dated September 12, 1986. The alleged settlement reads 
as follows, in relevant part: 

Intercoast Marketing is going to pay you 3% of our outstanding 
balance until the debt is paid. If we collect additional money 
from people who are indebted to us, we will reduce the debt, at 
a much faster rate. We feel that you should be paid in one 
year, if we have any luck at all with our collections .... 

• • * 

If you agree with this arrangement, please sign below, and re- 
turn in the enclosed envelope. 

In view of this apparent settlement agreement, complainant was sent 
a letter, dated March 17, 1987, giving it an opportunity to show cause 
why its complaint should not be dismissed. Complainant filed a re- 
sponse on March 31, 1987, denying that a settlement agreement was 
intended by the parties. Complainant also argued that respondent had 
failed to perform its obligations under the agreement. However, con- 
trary to complainant’s contentions, it is abundantly clear from the 
terms of the document submitted by respondent that it was intended to 
be a settlement of the amount owed complainant. We fail to see how it 
could have been perceived otherwise by complainant's vice-president, 
who freely elected to sign it. Whether or not respondent has complied 
with the settlement is not within the Secretary’s jurisdiction, as this 
issue does not involve a perishable agricultural commodity. Jebavy- 
Sorenson Orchard Company v. Lynn Foods Corporation, 32 Agric. 
Dec. 529 (1973). Therefore, we find that there was a settlement agree- 
ment entered into between the parties, necessitating dismissal of the 
complaint. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


RICHARD S. BROWN, INC. v. POST & TABACK, INC. 
PACA Docket No. 2-7080. 

Order issued May 14, 1987. 

Order issued by Donald A, Campbell, Judicial Officer, 
ORDER ON RECONSIDERATION 
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In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. § 499a el seq.), a Decision 
and Order was issued on November 24, 1986, awarding complainant 
reparation in the amount of S385.50 plus interest. On December 24, 

1986, complainant sought reconsideration of this Decision and Order, 
and on January 27, 1987, the Decision and Order was stayed pending 
reconsideration. By order issued March 13, 1987, complainant’s peti- 
tion for reconsideration was granted, and complainant was awarded 
reparation in the amount of $1,320.80 plus interest. On March 31, 

1987, the respondent sought reconsideration of the March 13, 1987, 
Order on Reconsideration. 

We have reviewed the November 24, 1986, Decision and Order and 
the March 13, 1987, Order on Reconsideration in the light of the re- 
spondent’s petition. Upon review, we are of the opinion that our our 
March 13, 1987, Order on Reconsideration, is amply supported by the 
evidence and by the law applicable thereto. Accordingly, respondent’s 
petition for reconsideration is dismissed without prior service upon 
complainant. 

The order of March 13, 1987, is reinstated, except that the repara- 
tion awarded therein shall be paid within 30 days from the date of this 
order. 

Copies of this order shall be served upon the parties. 


BUSHMANS' INC. v. INTERNATIONAL A.G., INC. 

PACA Docket No. 2-7466. 

Order issued May 1, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a el seq.). A 
timely formal complaint was filed on August 19, 1986. Complainant 
seeks to recover $4,165.00 which amount is alleged to be the total 
purchase price for potatoes sold to and accepted by respondent on or 
about February 25, 1986. Respondent filed an answer to the formal 
complaint on February 26, 1987, admitting that $885.00 of the amount 
claimed by complainant was due and owing to complainant on account 
of the transaction (s) involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 

If after the respondent has filed his answer to the complaint, it 
appears therein that the respondent has admitted liability for a 
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portion of the amount claimed in the complaint as damages, 
the Secretary. . . may issue an order directing the respondent 
to pay the complainant the undisputed amount . . . leaving the 
respondent’s liability for the disputed amount for subsequent 
determination. 

Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, S885.00. 
Payment of this amount shall be made within 30 days from the date of 
this order with interest thereon at the rate of 13 percent per annum 
from April 3, 1986, until paid. A failure to pay this amount within 30 
days will constitute a violation of section 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had 
been issued. 

Copies of this order shall be served upon the parties. 


ROBERT W. CASTO, d/b/a PRIMA CITRUS & FRUIT EXCHANGE 
v. POST & TABACK, INC. 

PACA Docket N6. 2-7029, 

Decision and order issued May 12, 1987. 

Payment, proper party for. 

Respondent made payment for a load of produce to an intermediary thinking him to 
be the principal. After such payment on the first load was made respondent learned 
of complainant’s probable interest in the remaining four loads which respondent had 
received through Ihe intermediary and directed payment for such loads to complain- 
ant. Respondent did not receive, or negotiate to receive, the remaining five loads. 
Such were directed to a parly or parties unknown. It was held that complainant 
failed to submit evidence sufficient to show any liability on respondent’s part for the 
first load or the Iasi five loads, 

George S. Whitten, Presiding Officer. 

Chester J. Peterson, Phoenix, Arizona, for complainant. 

Irving Coopersmilh, New York, New York, for respondent. 

Decision issued by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $87,633.90 in connec- 
tion with the consignment in interstate commerce of ten truckloads of 
mixed perishable produce. 
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ROBERT CASTO d/b/a PRIMA CITRUS & FRUIT y. POST & TABACK, INC 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 

Although the amount claimed in the formal complaint exceeds 
$15,000.00, the parties waived oral hearing and the shortened method 
of procedure provided in section 47.20 of the Rules of Practice (7 
C.F.R. § 47.20) is applicable. Pursuant to this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the 
case, as is the department’s report of investigation. In addition, the 
parties were given an opportunity to file evidence in the form of sworn 
statements. Complainant did not file an opening statement and respon- 
dent did not file an answering statement. Neither party filed a brief. 

Findings or Fact 

1. Complainant, Robert W. Casto, is an individual doing business as 
Prima Citrus & Fruit Exchange, whose address is 5001 E. Washington 
Suite 201, Phoenix, Arizona. 

• post & Taback, Inc., is a corporation whose address 

is 253-256 N.Y.C. Terminal Market, Bronx, New York. At the time 
of the transactions involved herein, respondent was licensed under the 
Act. 

3. On or about June 21, 1984, through July 8, 1984, complainant, 
through his salesman, Dan Danilson, consigned 10 truckloads of per- 
ishable produce consisting in various parts of grapes, cantaloupes, and 
plums, and shipped such produce on the same dates. At all times, Mr. 
Danilson dealt with Kevin Razzoli. Mr. Razzoli had five of the truck- 
loads sent to respondent and the remaining five sent to unknown desti- 
nations. 

4. Kevin Razzoli represented to respondent that he was dealing with 
the produce for his own account. Respondent resold the produce and 
accounted for the first load, along with a check in payment therefor, to 
Kevin Razzoli. Thereafter, respondent learned of complainant’s prob- ' 
able interest in the remaining four loads and accounted to complainant 
for such loads along with payment therefor. 

5. An informal complaint was filed October 1, 1984, which was 
within nine months after the causes of action alleged herein accrued. 

Conclusions 

Complainant brought this action against respondent to recover the 
alleged value of ten loads of perishable produce allegedly consigned to 
respondent. The complaint was signed and sworn to by complainant. 
Respondent's sworn answer is signed by Dana Taback and admits re- 
ceipt of five of the truckloads, but states that respondent had no knowl- 
edge of complainant’s involvement in any of the transactions. Respon- 
dent states that it accounted to Kevin Razzoli for the first truckload and 
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then, after learning of complainant’s probable interest in the remainder 
of the loads of produce, accounted to complainant. Complainant made 
no reply to respondent’s answer and submitted no further evidence in 
this proceeding. An extensive report of investigation was made and 
filed by the Department's administrative personnel, including a per- 
sonal report of investigation which examined the records of respondent 
as well as of other firms purported to have received some of the pro- 
duce. The investigator also made an effort to determine the where- 
abouts of Kevin Razzoli but without success. A letter to complainant's 
attorneys summarizes the results of the Department's investigation in 
relevant part as follows: 

We have recently performed an investigation of this matter and 
have determined the following. Post & Taback admits receiv- 
ing the product covered on your client's invoices 164632, 
164724, 164726, 164732, and 164644. A review of Post & 
Taback’s records revealed that it has not received or sold any 
of the additional shipments. 

It was Post & Taback’s contentions that it was dealing only with 
Mr. Kevin Razzoli d/b/a R & P Produce and did not even 
know your client was the shipper until the proceeds of $2 
,865.20 on invoice 164632 had been paid to R & P Produce, a 
copy of which is enclosed. 

Your client received accountings and inspections made on the 
other four loads. We can find no fault with Post & Taback’s 
handling of these loads. Your client’s invoices were apparently 
not sent until well after the transactions took place. The bills of 
lading do not identify your client as the shipper, and once re- 
spondent learned that Prima Citrus was the shipper, it sus- 
pended payments to Mr. Razzoli and accounted to Prima for 
the balance of the loads received. It is also our opinion that 
the inspection certificates presented by respondent are valid 
and justify its handling and sales of the fruit for your client’s 
account. 


With respect to the balance of five loads, your client stated its 
understanding that three, 164637, 164639, and 54002 went to 
Stanley & Joe Russo, Bronx, NY. Mr. Joe Russo has denied 
receiving those loads, and an investigation into that firm’s re- 
cords disclosed no evidence to show that the three loads were 
received by Stanley & Joe Russo. 

There is nothing in the file nor was there any evidence found 
during the investigation to show who received the other two 
loads, invoices 164636 and 164722. 

In summary it appears that the only person against whom your 
client would have any recourse would be Kevin Razzoli, d/b/a 
R & R Produce. In this connection, inquiries were made as to 
the whereabouts of Kevin Razzoli. His father, Emile Razzoli, 
who formerly worked for Post & Taback, was contacted. Mr. 
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DAVIS PACKING, P. HODGES, J. KAI & R. SINGH v. TOM LANGE CO 


Razzoli stated that he did not know where his son is, not having 
heard from him in several weeks. 6 


A visit was also made to 535 Newark Ave., Jersey, Citv N J 
the former location of R & R Produce. That location presently 
is occupied by an insurance agency, 

Complainant chose to ignore the advice of the administrative person- 
nel and to file a formal complaint against respondent. Complainant was 
certainly within his rights to do so. However, complainant has submit- 
ted no additional evidence which would indicate that respondent has 
any further liability to complainant in regard to any of the matters al- 
leged in the formal complaint. The complaint should be dismissed. 

Order 

The complaint is dismissed. 

Copies of this order shall be served upon the parties. 


SINCH P 1™ C0 *‘ PAT H ' HODGES - JOHN KAI AND RALA 
INC™’ d/b/a ACTI0N PRODUCE v. TOM LANGE COMPANY, 

PACA Docket No. 2-7449. 

Order issued May 22, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER OR DISMISSAL 

This is a reparation proceeding under the Perishable agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et sea.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $23,489.70 in connection with a transaction 
involving the shipment of lettuce in interstate commerce. 

A copy of the formal complaint was served on respondent, who filed 
an answer thereto. Said answer contained a counterclaim in the 
amount of $2,221.10. By letter dated April 23, 1987, complainant 
notified the Department that settlement had been reached and that it 
no longer wished to pursue its complaint. Respondent, by letter dated 
April 23, 1987, notified the Department that it no longer wished to 
pursue its counterclaim. Complainant, in its letter of April 23 P 1987 
authorized dismissal of its complaint filed herein. Respondent, in its 

etter of April 23, 1987, authorized dismissal of its counterclaim filed 
herein, 

Accordingly, the complaint is hereby dismissed. The counterclaim is 
hereby dismissed. 

Copies of this order shall be served upon the parties. 
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FRANCIS PRODUCE CO., INC. v. TOMATO OF VIRGINIA, INC. 
PACA Docket No. 2-6915. 

Decision and order issued May 14, 1987. 

Decision issued by Donald A. Campbell, Judicial Officer. 

DENIAL OF PETITION FOR RECONSIDERATION 
By letter dated March 26, 1987, and received by the Department on 
March 31, 1987, respondent Grayson E. Lewis enclosed a copy of the 
Articles of Incorporation of Tomato of Va., Inc., which show:-, the dale 
of incorporation to be October 28, 1983. The letter and attachments 
are considered to be a Petition for Reconsideration. 

Although this petition could be denied because it was not filed within 
the ten days set forth in § 47. 24 (a) of the Rules of Practice ( C.F.R. 
§ 47.24 (a)), it is not necessary. Even if the documentation presented 
by respondent were accepted as evidence, such facts would not charge 
the decision issued. The Articles of Incorporation clearly shown the 
respondent as one of the members of the board of directors. The other 
persuasive evidence clearly shows that respondent was involved with the 
management of Tomato of Virginia, Inc., and as such is responsibly 
connected with the violations. Given these facts, there is no reason to 
overturn the decision and order. 

Respondent’s Petition for Reconsideration is hereby denied. 


HARLLEE-GARGIULO, INC. v. W.W. RODGERS & SONS PRO- 
DUCE, INC., and/or DEBRA TOSCANO d/b/a BONITA BROKER- 
AGE CO. 

PACA Docket No. 2-7155. 

Decision and order issued May 27, 1987. 

Burden of proof, buyer. 

Where buyer receives and accepts produce, it has the burden of proving shipper 
breached the contract and any resulting damages. 

Edward M, Silverstein , Presiding Officer. 

Complainant, pro sc. 

Respondent, pro se. 

Decision issued by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
Preliminary Statement 
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HARLLEE-OARGIULO v. W.W. RODGERS & SONS, DEBRA TOSCANO 

This IS a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C, § 499a « sea 7 A 

"eTnld 0 ? nt u WaS " led in Which “-P'ainant seeks reparadon from 
respondents in the amount of S3.680.00, in connection with one trans 

“nTod-r commerce invo1 ™ 8 tomatoes ’ a perishab,e agHcui - 

Each party was served with a copy of the Department's report of 
investigation. Respondents also were served with copies of the formal 

r; fau,t was set aside, l did 

p^55a S 

W.'w Rodgers & Sons jf r0 ^ uce ’ ^ nc- ’ Wed an answering statement. 
Kodgers & Sons Produce, Inc., also filed a brief. 

Findings or Fact 

mailing address, whase 

• Respondent, W.W. Rodgers & Sons, Tnc. (“Rodgers") is a cor 
porauon whose address is 1015 S. Harwood Street, 8 Dal, is, Texas 

buLes?Ts n t n n i,a D R br l T0SCan r? ( “ Toscano ") is an individual doing 
Drive Lart F^ida 3°34 e 9T C °" Wh ° Se “ iS 624 °-<ook 

or “ ™ S ,iCCnSed Und - - AC ‘ 

5. On or about June 4, 1985, in the course of interstate commerce 
of > l 8 6 e 00 P 2 1 5 # aSe , d 3 tr r Cki0 ‘ ° f tomatoes from complainant consisting 

n ice OM 5 nn Ca “? 5x6 Harllee tomatoes at “ « 8 ™ed f.o.b 

pnce of $5.00 per carton plus ripening room services (50< per carton) 

and palletization (15c per carton) for a total f.o.b. price oU5 65 per 

carton or $9,040.00. The tomatoes were to be shipped on June 8 , 

985, however, because the truck did not arrive at complainant’s ship- 

IJv^T f res ? GndentDetjra Toscano d/b/a Bonita Brokerage Co. was 

not verified and was not considered as evidence. 
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ping dock on that day, the tomatoes were not actually shipped until 
June 10, 1985. Upon arrival, Rodgers received and accepted the to- 
matoes. 

6. Rodgers has paid complainant $5,360.00 with respect to the sub- 
ject shipment. 

7. The formal complaint was filed on December 30, 1985, which was 
within nine months after the cause of action herein accrued. 

Conclusions 

There is no dispute regarding the fact that Rodgers received and ac- 
cepted the tomatoes in question. Having accepted them, Rodgers is 
obligated to complainant for the full purchase price thereof less any 
damages resulting from a breach of contract committed by complain- 
ant. Rocky Ford Dist. Co. v. Angel Produce, 29 Agric. Dec. 93 
(1970), Rodgers has the burden of proof on such matters. The Grow- 
er s-Shipper Pot . Co. v. Southw. Prod. Co., 28 Agric. Dec. 571. 
(1969). 

Rodgers claims that the tomatoes arrived in poor condition and that 
it negotiated a lowered contract price with complainant through Tos- 
cano. However, it has not carried its burden of proving that the toma- 
toes arrived in poor condition, 2 and also has failed to prove that com- 
plainant agreed to renegotiate the contract, While a document which 
might be interpreted to support Rodgers’ claim that the contract price 
was renegotiated is in the report of investigation, the document has 
Toscano’s letterhead and does not mention complainant. In fact, the 
document appears more like an invoice from Toscano to Rodgers than 
the confirmation of sale which Rodgers apparently is claiming it to be. 
Moreover, complainant denies renegotiating the contract and denies 
receiving the document referred to above. 

In view of the above, we find that Rodgers has failed to sustain its 
burden of proof that the tomatoes were damaged and that their price 
was renegotiated between it and complainant. Therefore, we further 
find that it is obligated to complainant for the full contract price of the 
trucklot of tomatoes, or $9,040.00. As it only has paid complainant 
$5,360.00, it is obligated to complainant for the remaining $3,680.00. 
Its failure to pay complainant this amount is a violation of section 2 of 
the Act for which reparation plus interest ought to be awarded. 

Complainant has submitted rto evidence by which we could conclude 
that Toscano is obligated to it in any way regarding the subject ship- 
ment, Consequently, we must dismiss the complaint against her. 

Nothing contained herein should be interpreted as resolving any legal 
or factual issues regarding whether Toscano is liable to Rodgers for 
damages as a consequence of her company’s actions as to this transac- 
tion. It may be that Rodgers does have a cause of action against her. 


2 Such proof could have consisted of a federal inspection. 
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However, such a cause of action is not before us at this time and vve do 
not rule upon it. 3 

Order 

Within 30 days from the date of this order, respondent W.W. 
Rodgers & Sons Produce, Inc., shall pay complainant $3,680, as repa- 
ration, plus interest at the rate of 13% per annum from July 1, 1985, 
until paid. 

The complaint against respondent Debra Toscano d/b/a Bonita Bro- 
kerage Co. is dismissed. 

Copies of this order shall be served upon the parties. 


HERMAN J. HEIDRICH & SONS v. M. PAGANO & SONS, INC. 
PACA Docket No. 2-7078. 

Decision and order issued May 12, 1987. 

F.O.B. sale— Inspection, untimely— Accounting, failure to render. 

Complainant sought reparation for adjusted purchase price of peaches sold and 
shipped to respondent at alleged f.o.b. price with protection for market decline 
through date of arrival. Respondent contended that the peaches were purchased on 
a delivered basis, and that Federal inspection 3 days following arrival showed a 
breach of contract. It was held that respondent’s objection to complainant’s invoice 
for f.o.b. adjusted price was not timely, and that sale was f.o.b. Inspection was 
also said to be loo remote in time from lime of arrival to show breach of contract 
under either f.o.b. or delivered sale terms. It was also stated that since respondent 
failed to render an accounting of its resale, damages could not have been awarded In 
any event. Award to complainant for f.o.b. purchase price less adjustment for mar- 
ket decline. 

George S. Whitten, Presiding Officer. 

Complainant, pro se. 

Frank Lattanzio, Franklin Square, New York, for respondent. 

Decision issued by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $14,050.00 in connec- 


3 As a practical matter, if Rodgers did not file a complaint against Toscano within 
nine months after such a cause of action accrued, we have no jurisdiction to hear 
the cause of action. See 7 U.S.C. § 499f(a). However, the cause of action might 
be heard by another forum. 
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tion with the shipment in interstate commerce of a truckload of 
peaches. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 C.F.R. § 47. 20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportu- 
nity to file evidence in the form of sworn statements. Complainant filed 
an opening statement, however, respondent did not file an answering 
statement. Neither party filed a brief. 

Findings of Fact 

1. Complainant is a partnership composed of Anne H. Deibel, Mary 
L. Harper, Francis X. Heidrich, Jr., Francis X. Heidrich, Sr., Patricia 
A. Ramsby, Trust for Herman J. and Trust for Mary F., doing business 
as Herman J. Heidrich & Sons, whose address is P. 0. Box 17695, 
Orlando, Florida., 

2. Respondent, M. Pagano & Sons, Inc., is a corporation whose ad- 
dress is 59 Brooklyn Terminal Market, Brooklyn, New York. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 

3. On June 20, 1985, complainant sold to respondent one truckload 
containing 1000 3/4 bushel containers of 2J^ inch and larger U.S. Extra 
Number 1 Red Haven peaches at $15.00 per carton, and 100 3/4 
bushel cartons of 2}£ inch and larger U.S. Extra No. 1 Red Haven 
peaches at $13.00 per carton, f.o.b. with protection for market decline 
through date of arrival in Brooklyn, New York. 

4. On June 21, 1985, between the hours of 11:00 a.m. and 4:00 
p.m., the peaches were federally inspected while being loaded onto a 
Seaboard system railroad piggyback truck. Such inspection showed 
that pulp temperatures ranged from 45 degrees to 52 degrees fahren- 
heit and revealed the peaches to be generally hard, defects well within 
tolerance, with no decay, and to grade U.S. Extra No. 1 for each re- 
spective size. The truck departed Johnston, South Carolina, on June 
21, 1985. 

5. Pursuant to the agreement between the parties for market protec- 
tion, complainant lowered the price of the peaches by $1.00 per carton 
on the date of shipment, June 21, 1985. 

6. The peaches arrived on Sunday, June 23, 1985, and were ac- 
cepted by respondent. On June 24, 1985, complainant lowered the 
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price of the 2 % inch peaches by $1.00 per carton and the price of the 
2 % inch peaches by $1.50 per carton. 

7. On Jume 25, 1985, at 2:00 p.m., respondent informed complain- 
ant by telephone that the peaches did not make grade, showed scars, 
overripe, and weak condition. Respondent advised complainant that 
an inspection was to follow. On June 26, 1985, at 8:45 a.m., a portion 
of the peaches were federally inspected and an “ABRIDGED REPORT 
OF FRESH FRUIT AND VEGETABLE INSPECTION” was issued 
which showed in relevant part as follows: 

PARTLY UNLOADED; doors closed. 

TEMPERATURES: Range 41° to 44 °F. 


a l0t; G ® ne , r . all y to 3% inches in diameter, averaee 1 % 
w nd ®[ sl f' £. ua , inv ^nd . CQn^itioti : Grade defects ’average 7 % 

br MSass JS*4SJS-«5T" ” h ’ 

2)4" lot; 2% to 3 inches in diameter. Oualitv and pnnHWnn. 

f^averageloTS fir ™ ^ rip^ 8 To 

inlU 8 V 0% Soft. Ground color mostly yellow some turn- 

rf/e csTihenTnf , 2 ^ d r age by b ™ in * Bering tTp 5 . Av- 

erage less than one-half of one percent decay. 

qu ;?i> r . requirements but fails 


REMARKS: Restricted to 100 cartons being unloaded 3 in- 
complete stacks and upper 3 layers in that portion of load re- 
maining at time of inspection. 

8. On June 26, 1985, respondent communicated the results of the 
inspection to complainant and informed complainant that “because of 
condition we can handle these peaches as an open billing". Respon- 
dent resold the peaches but did not render any accounting to complain- 


9. The formal complaint was filed on November 14, 1985, which was 
within nine months after the cause of action herein accrued. 

Conclusions 

Respondent alleges that the peaches were sold on a delivered basis 
rather than f.o.b. as alleged by complainant. Complainant attached to 
the formal complaint a copy of its invoice dated June 24, 1985, when 
the final price had been arrived at, and such invoice states a f.o.b. sale. 
The earliest response to this invoice shown by the record herein is a 
mailgram from respondent to complainant dated July 2, 1985, stating 
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that the peaches were bought at a delivered price rather than a f.o.b. 
price. Nowhere does respondent state when the invoice from complain- 
ant was received. We conclude on the basis of all of the evidence that 
respondent’s mailgram of July 2, 1985, did not constitute a prompt 
objection to the f.o.b. price quoted on complainant’s invoice. How- 
ever, even if we were to find that respondent had succeeded in proving 
that the peaches were sold on a delivered basis, we would still have to 
find that respondent had failed to show that the subject peaches did not 
deliver as U.S. Extra No. 1. This is true because the inspection was 
made three days following arrival of the peaches and respondent has 
furnished us with no explanation as to why there was delay in getting 
the inspection. Considering the amount of quality and condition de- 
fects shown by the federal inspection three days after arrival, we would 
be unable to say that there was a breach of contract on the part of 
complainant under either an f.o.b. or delivered terms. 

In addition, even assuming respondent had shown a breach of con- 
tract, respondent would have failed to establish damages in this pro- 
ceeding due to its failure to furnish an accounting covering the resale of 
the peaches. Respondent simply stated that the proceeds of the resale 
were $5,854.16, but nowhere did respondent offer in evidence a de- 
tailed accounting showing a breakdown of the amounts for which each 
carton was sold and the dates of the resale. See Genbroker Corp. v. 
Super Food Services , 38 Agric, Dec. 83 ( 1979). 

Since respondent accepted the peaches, and has not shown a breach 
of contract on the part of complainant, respondent is liable to com- 
plainant for the full purchase price or $14,050.00. Respondent’s failure 
to pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 

Order 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $14,050.00, with interest thereon at the 
rate of 13 percent per annum from August 1, 1985, until paid. 

Copies of this Order shall be served on the parties. 


HOMESTEAD TOMATO PACKING CO., INC. v. M. & M. 
PONTO, INC. 

PACA Docket No. 2-6964. 

Ruling issued May 1, 1987, 

Ruling issued by Donald A. Campbell, Judicial Officer, 

RULING ON RECONSIDERATION 
In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a decision 
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HOMESTEAD TOMATO PACKING CO., INC. v. JACK ESFORMES CORP. 


and order was issued on March 9, 1987, awarding reparation to com- 
plainant in the amount of $1,872.00, plus interest, and dismissing re- 
spondent’s counterclaim. On March 27, 1987, respondent filed a peti- 
tion for reconsideration under 7 C.F.R. § 47.24(a). It is our conclu- 
sion that the issues raised by respondent were sufficiently considered in 
the decision and order and that the petition for reconsideration should 
be dismissed. 


Respondent argues that the tomatoes it purchased from complainant 
were U.S. combination grade, and should therefore have been assigned 
a price applicable to that grade, not U.S. number one grade tomatoes. 
As the decision and order makes clear, the price assigned to the toma- 
toes was based on the Market News Service Reports price for tomatoes 
with a grade of 85% or better U.S. number one. Respondent admits 
that its contract with respondent called for tomatoes of that grade. 
Therefore, there is no merit to respondent's allegation that the decision 

and order erroneously used the price for U.S. number one grade toma- 
toes. 

Respondent also contends that the decision and order should have 
used the market price for Tuesday, January 22, 1985, instead of the 
average market price for the week. However, respondent, in its an- 
swer, admitted that the contract price was to be the "established mar- 
ket pnce of week of January 20-26, 1985.” Therefore, the only issue 
o be resolved was a determination of the established market price for 
the week. Respondent presented no evidence to support its claim that 
e Pnce on January 22, 1985, was the applicable price. Further, the 
Market News Service Reports did not even contain a price quotation 

7derto7L’ ‘“.l the ™ thod U5ed b * dedsionand 

order to determine the established price, averaging the prices for the 

week as set forth in the Market News Service Reports, was the most 
accurate way to accomplish this. 

Accordingly, there is no merit to the petition for reconsideration 
March 9 1987 7“' $ H 1 ’ 872 ' 00 P>» Merest awarded in the 

the date 'oMhLrder " ^ ^ ^ Wtehin 30 ^ 


HOMESTEAD TOMATO PACKING CO., INC v 
FORMES CORP. 

PACA Docket No. 2-7051. 

Order issued May 12, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 


JACK ES- 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et . ^ 

timely complaint was filed in which complainant seeks a eparatton 
against respondent in the amount of $64,209.20 m connection with a 
transaction involving the shipment of produce in interstate commerce. 

A copy of the formal complaint was served on respondent. Com- 
plainant, in its letter of March 23, 1987, authorized dismissal of its 

complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


MAR PRODUCTS, INC. v. LLOYD ALLEN SALES & EXPOR , 
LTD. 

PACA Docket No. 2-7133. 

Order issued May 1, 1987. 

Order issued by Donald A. Campbell, Judicial Officer , 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $11,290.00 in connection with a 
transaction involving the shipment of produce in interstate commerce. 

A copy of the formal complaint was served on respondent, who tiled 
an answer thereto, denying liability. On the application or respondent s 
counsel, a deposition order was issued by the Department on June 23, 
1986, ordering the July 18, 1986, deposition of complainant’s presi- 
dent, Manolo Rodriguez. On June 19, 1986, a subpoena duces tecum 
was issued, compelling the appearance of Mr. Rodriguez at the July 
18, 1986, deposition, and ordering him to to bring certain documents. 
Respondent’s counsel claimed that the deposition of Mr. Rodriguez 
was never taken, because of complainant’s lack of cooperation, and 
moved for a dismissal of the complaint. In a January 29, 1987, letter, 
complainant was given 10 days from its receipt thereof to show cause 
why its complaint should not be dismissed due to its failure to comply 
with the Department’s orders. Complainant was properly served wit 
such letter but failed to respond thereto. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties, 


GEORGE P. MCDONALD d/b/a LAZY NAG PRODUCE v. 
EAGLES THREE, INC. d/b/a TRADEMARK PRODUCE & SALES. 
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GEORGE McDONALD d/b/a LAZY NAG PROD. v. EAGLES THREE, INC. 
PACA Docket No. 2-6803. 

Decision and order issued May 27, 1987. 

Je c t Jorv-*Fa Mu re V ‘° T**' de,,Vered as to grade and condhion-Re- 
cepted--L» — -re, ac- 

SwZurelo °"'° n , S ,h ;? gh reSI ’ 0nden, > a broker - *hat were rejected upon ar- 
An adiustd nrir^ *?r X C ° n,raCl <erm “ delivercd as grade and condition » 
firmed w v \ ' W3S acce P ,ed b V complainant and this acceptance was con- 

lufhnt h k " g V tespondenl - Complainant failed to prove settlement was un- 

less broker fee ‘Tor Sel™' th Rcpara,i ° n awarded in «™>“nl of safes proceeds 
in the order. ' amoUnl prec]udcs award of prejudgment interest 

Eric Paul, Presiding Officer. 

Watt Murrah, Castroville, Texas, for complainant 

Randy L. Hoenshell. Eagles Three. Inc.. Kennewick, Washington, for respon- 

Decision issued by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
_ Preliminary Statement 

rnmmJSt* re r aral i°^ proceedin 8 unde ^ the perishable Agricultural 
Commodil.es Act, 1930, as amended (7 U.S.C. 499a el L A 

renara» COm t P W8 * f ‘ led in which com P ,ai nant sought an award of 
reparation in the amount of $5,822.50 from respondent a broker in 

connectton with the sale of a truckload of onions in interstate com- 

Copies of the report of investigation made by the Department were 
se ved upon the parties. A copy of the formal complaint was served 

p”° WhiCh filed an anSWer theret0 den ^S liability to com- 
$lI h OOoTo° U Th dai f raed u ‘ he f ° rmal COmp,aint does “«ed 

47 20 °“, ™ eref ° r p e ' the sh ° rtened Procedure provided in section 
tde Rul “ of Practl « v C.F.R. 47.20) is applicable. Under 

nan nf the e n l'" pleadir, « s of the Parties are considered a 
part of the evidence here.n, as is the Department’s report of investiga- 
ted ale^rTa 'brie'. 61 "" "" ° PP ° rtUnit) ' ‘° file briefs ' Resp °" de "‘ 

Findings of Fact 

1 Complainant, George Pat McDonald, is an individual doing busi- 

fnii p n 38 * 0dUCe ' Com P Iaina ™’s post office address is as 
follows. P.O. Box 880, Castroville, Texas 78009. 

2. Respondent is a corporation whose post office address is as fol- 
ws. 620 1 West Clerawater, Suite F, Kennewick, Washington 99336. 

3. Complainant and respondent are, and at all times material hereto 
were, licensed as a dealer and as a broker, respectively, under the Per- 
ishable Agricultural Commodities Act of 1930. 
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4. Complainant, on July 11, 1984, sold and shipped 850 sacks of 
prepack yellow onions, grade U.S. #1, to Green Valley Onion Co., 
Inc., Pine Island, New York, at an agreed on price of $7.00 per sack. 

Respondent acted as a broker in this transaction and issued a confir- 
mation of sale on July 11, 1984, that stated the terms of sale "f.o.b. as 
to price - delivered as to grade and condition.” 

5. Federal inspections performed immediately prior to shipment on 
July 11, 1984, and immediately after arrival on July 16, 1984, revealed 
that the onions were within grade when shipped, but failed to grade 
U.S. No. 1 upon arrival because of 8% to 25%, average 14%, Black 
Mold Rot or Bacterial Soft Rot. There is undisputed evidence that the 
transportation service provided was not normal, and undue transporta- 
tion delay may have caused the onions to fail to make grade on arrival. 

6. Respondent orally notified complainant on July 16, 1984, that the 
buyer, Green Valley Onion Co., Inc., refused to accept the shipment, 
and conveyed an adjusted price offer of $1.75 per sack, f.o.b., for the 
nonconforming onions. This settlement offer was accepted orally and 
confirmed in writing on respondent's complaint form on the same 
date. 1 

7. The inspection upon arrival was performed while the onions re- 
mained on the truck, and it may be assumed that unloading, and ac- 
ceptance of the shipment, occurred subsequent to when the Green Val- 
ley Onion Co., Inc., was advised that its $1.75 per sack offer had been 
accepted. No claim has been asserted against Green Valley Onion Co., 
Inc., by either party to this reparation proceeding, 

8. On July 23, 1984, complainant wrote respondent denying that it 
had accepted the SI. 75 per sack adjusted price on July 16, 1984, and 
demanding payment of $7.00 per sack. 

9. On or about October 9, 1984, respondent was paid $1,700.00 for 
the onions by Green Valley Onion Co., Inc., and on November 6, 
1984, respondent issued its check in the amount of $1,572.50 (pro- 
ceeds less respondent’s $127.50 brokerage fee) payable to complain- 
ant. This check bore the statement “In payment for Inv. #101 in Full” 
and was never endorsed and deposited by complainant. A replacement 
check dated April 10, 1985, submitted with respondent’s answer, was 
returned to respondent since it did not release it as an undisputed 
amount, 

10. A formal complaint was filed in the amount of $5,950.00 (in- 
cluding respondent’s brokerage fee of $127.50) on February 19, 1985, 


1 Separate confirmations of sale dated July 16, 1984, were submitted with the 
verified pleadings showing adjusted prices of $1,75 per sack and $2.00 per sack, 
respectively, without explanation. It appears that the $1.75 per sack confirmation 
was the one transmitted to complainant. 
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GEORGE MCDONALD d/b/a LAZY NAG PROD. v. EAGLES THREE, INC. 

which was within nine months from the time the alleged cause of action 
herein accrued. 

Conclusions 

Complainant clearly believes that the price adjustment from $7.00 
per sack to $1.75 per sack was unreasonable in light of unsatisfactory 
ransportation service provided by the trucking company. This opinion 
ed directly to its letter of July 23, 1984, denying that it had authorized 

• P u C t, ad r ment ’ and demandin 8 f ull payment from respondent. It 
is probable that complainant was not aware of the legal significance of 

e terms of sale noted on respondent’s July 1 1, 1984, confirmation of 
* l .'®' ’ . f : 0lb - as t0 P rice “ delivered as to grade and condition" 
of 1, 6 1 .? f VOI u e com P' ainant issued on July 12, 1984 stated the terms 
of sale as f.o.b. - Net due 10 days.” The record does not show that 
comp amant either objected to the terms "f.o.b. as to price - delivered 
as to 6 rade and condition or acknowledged that it had assumed respon- 
ibii ly for the onions making grade upon arrival regardless of whether 
the transportation service provided was normal. 

Complainant's failure to timely object to the terms of sale appearing 
th " the Ju / y U ' 1984 confirmation of sale establishes that these were 
16 ma ,° fSa e ' This bei "6 u^e, respondent's action on July 
fernf ,mely ' ur 8'"8 complainant to accept the adjusted price of- 

tur ” J. SaC , k “ the beSt availab,e offer a perishable agricul- 
tural commodity that had been properly rejected by the buyer on deliv- 

y, was reasonable. Although complainant has asserted that it imme- 
diately rejected this offer orally, and that its letter of July 23 1984 

3 tim . eIy D Written reiection ' complainant has failed to meet its 
, P Respondent may be found liable to complainant for 
he or ginai contract price only if respondent is shown to have breached 
ns duty as a broker by making an unauthorized price adjustment 
S p Tp a r< V t\ P °‘ al ° C0 ° P ■ " C ' ^ Earvin ^Co., and Mart 

P /S, w. 6 ™ 60 1369 (I973) ' By letter daled August 29. 
984 (Exhibit 3 to the report of investigation) respondent’s representa- 

tive, Mr. Randy Hoenshell, has stated that complainant’s employee, 
Suzanne Foust, orally agreed to accept the $1.75 per sack price adjust- 
ment. The circumstances are such as to support the truth of this state- 
ment. The rejected onions were inspected on the common carrier’s 
truck at 8 a.m. on July 16, 1984. If the adjustment had not been orally 
accepted on behalf of complainant by Ms. Foust, instructions would 
have had to been issued as to the disposal of the shipment. Moreover 
the record in this proceeding fails to show that the written confirmation 
prepared by Mr. Hoenshell for respondent on July 16, 1984, was ob- 
jected to before complainant's letter of July 23, 1984. Complainant 
has failed to prove by a preponderance of the evidence that it objected 
on a timely basis to the price adjustment as unauthorized. 
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It necessarily follows that reparation should be awarded to complain- 
ant only in the amount of the actual sales proceeds received less broker 
fee, $1,572.50. Complainant is only entitled to an award of interest 
from the date of this Order since respondent tendered payment of the 
full amount to which complainant was entitled. Respondent’s failure to 
pay this amount would constitute a violation of section 2 of the Act. 

Order 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $ 1,572.50, plus interest at the rate of 13% 
per annum from the first day following the dale of this Order until paid. 

Copies of this order shall be served upon the parties. 


NORDEN FRUIT CO., a/t/a CAL FRUIT v. SIGMA FRUIT CO., 
INC. 

PACA Docket No. 2-7012. 

Order issued May L4, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

'order on reconsideration 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 5 499a el seq.). a Decision 
and Order was issued on December 8, 1986, dismissing the complaint. 
On January 20,1987, the complainant filed a Petition for Reconsidera- 
tion, and on January 27.19S7, the Decision and Order was stayed. 
Complainant's Petition was served upon respondent which filed an op- 
position thereto. 

Complainant bases its Petition on its claim that, because its and re- 
spondent's assertions as to the terms of the parlies’ renegotiated con- 
tract differed, we should have concluded that there was no new con- 
tract. However, indoing so, complainant ignores our holding, in the 
December 8. 1986, Decision and Order, that it had the burden of prov- 
ing its allegation as to the terras of the parties’ new contract, that it 
failed to do so, but that the "preponderance of the evidence supports 
respondent’s assertion that the parties renegotiated their contract and 
agreed to reduce the original $12.00 price to $10.25” per carton, 
rather than to $1.75 per carton as alleged by complainant. Based on 
this holding, we further held that, as the complainant had been obli- 
gated to pay the respondent the full amount which it indeed did pay the 
respondent, the complaint should be dismissed. There is nothing in the 
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NORTH COUNTY FRUIT SALES, INC. v. CAAMANO, BROS., INC. 

record which warrants our concluding otherwise. 1 
We have reviewed this matter in the light of the complainant’s Peti- 
tion for Reconsideration and we are satisfied that our December 8, 
1986, Decision and Order is amply supported by the evidence and the 
law applicable thereto. Accordingly, the complainant’s Petition for Re- 
consideration is dismissed. 

The Stay Order of January 20, 1987, is vacated. 

The Decision and Order of December 3, 1987, is reinstated. 

Copies of this order shall be served upon the parties. 


NORTH COUNTY FRUIT SALES, INC. v. CAAMANO BROS., 
INC. 

PACA Docket 2-6987. 

Order issued May 4, 1987. 

0rder issued by Donald A. Campbell, Judicial Officer . 

EXTENSION OF TIME 

On April 14, 1987, an Order was issued dismissing the complaint in 
this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended, 7 U.S.C. 499a el seq. That order 
was served on complainant on April 20. 

On April 28, 1987, a mailgram was received from complainant re- 
questing reconsideration of that dismissal order, and requesting an ex- 
tension of time to June 1, 1987 for the filing of a statement of "specifi- 
cally the matters claimed to have been erroneously decided and the 
alleged errors," as required by 547.24(a) of the Rules of Practice. 

Filing of the petition to reconsider automatically operates to set aside 
the dismissal order pending final action on the petition, under 
547.24(a). The requested extension of time to June 1, 1987 is hereby 
granted. 

Copies of this order shall be served on the parties. 


1 On reconsideration, the complainant cites Red Coach Foods Corp. v. Norden 
Fruit Co. , altl a Cal Fruit, 43 Agric. Dec. (PACA Docket No. 2-6351, June 5, 
1984, as supporting its theory. However, that case is not in point. The dispositive 
issue in Red Coach was whether the respondent had breached its warranty of suit- 
able shipping condition; the dispositive issue in the instant case was whether the 
parties’ renegotiated contract called for a new price of 510.25 per carton or $1.75 
per carton. The evidence clearly supported the respondent’s assertion that the 
parties’ agreed to a $10.25 per carton price. 
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ORLANDO TOMATO, INC. v. TERRIFIC TOMATOES, INC. 
PACA Docket No. 2-7308. 

Order issued May 12, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $7,625.70 in connection with a 
transaction involving the shipment of tomatoes in interstate commerce. 

A copy of the formal complaint was served on respondent. By letter 
dated April 20, 1987, complainant notified the Department that a set- 
tlement had been reached. Complainant, in its letter of April 20, 
1987, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


PACIFIC FARM COMPANY v. BEACON PRODUCE CO. 

PACA Docket No. 2-6818. 

Decision and order issued May 27, 1987. 

Transportation services, rall-YVarranty of suitable shipping condition 
breached-ExcessIve condition defecls-Prolection established by bro- 
ker— Respondent's damages exceed disputed amount— Dismissal. 

Complainant sold cantaloupes f.o.b. railcar. Excessive condition defects breached 
the warranty of suitable shipping condition at destination. Fourteen days by rail 
from California to Florida was normal transportation. Disputed grant of protection, 
if necessary, was proven by broker testimony and written confirmation not timely 
objected to. Respondent's damages, $1.00 per carton handling expense, dump fee, 
and percentage of shipment lost in reworking and dumping times contract amount 
and freight charges, exceeded disputed amount. Complaint was dismissed. 

Eric Paul, Presiding Officer. 

Thomas R. Oliver!, Newport Beach, California, for complainant. 

Michael Paul Shienvotd, Ft. Lauderdale, Florida, for respondent. 

Decision issued by Donald A. Campbell, Judicial Officer . 

DECISION AND ORDER 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $7,133.70 in connection with a 
transaction involving a railcar shipment of cantaloupes in interstate 
commerce, 
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PACIFre FARM COMPANY v. BEACON PRODUCE CO. 

A copy of the report of investigation was served upon each of the 
parties. A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, admitting receipt of the canta- 
loupes and asserting full payment of the contract amount after appro- 
priate deduction for handling and spoilage of cantaloupes on which 
respondent had been granted full protection by complainant. 

SIS non t . he . amount invoIved in this proceeding does not exceed 
M5.000 the issues are submitted under the shortened procedure in the 

u es o Practice (7 C.F.R. 47.20). Pursuant to this procedure the 

denc P e Tthfc anSWer ° f the P arties ' bein « verified, are considered evi- 
_ . ^ case, as are the affidavit submitted by the broker, the 

opening and answering statements sworn to by the parties, and the De- 
partment's report of investigation. Complainant filed a bdef 

Findings of Fact 

C °™P lain t is a corporation, Pacific Farm Company, whose Dost 
°ff ce address is 1047 M Street, Firebaugh, Californfa 93622 P 

office wa 140 TsV Produce Co., whose pose 

3. intoted 

i a dea,er under 

n„rrh° n ^ 1 19S4, lhe parties entere d into an oral contract for the 

" Sa ° n f basis and at specified sizes and prices! of some 
half crate cartons of cantaloupes for a total price of $7 gsn on 
The agreement called for shipment on July 3 ' r ! 

raticar from Firebaugh. California, to Pompano Beach Fjor rt 6 ^ " 
terms were noted in a memorandum of sale issued on iuW°^ 1984 h' 
Farmers Potatoe Distributing Co Inc th* , y 18, 1984 ' b V 

sale. 8 * nc,> the broker tha < negotiated the 

car!on?o7canr o upe?iXl D ' he f r !i ,Car ** h lhe required ™"*er of 

ttrr^ 

iss sr "*• «*- 

formed at 8:15 a.m. on August 14 1984 J msp ® ctl0n wh, ch was per- 
ity grade defects averaging 3% It did show n ° deCay 3nd quaN 

as follows: 8 “ did show, however, condition defects 

m a“ ing yel°ow y 'Sarnie ^ fi ™’ ™ sd ^ 

-ions « to 8 b^ STmter & 
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Soft ranges from 1 to 3 melons (4 to 17%) in most samples, 

many none, average 7%. 

7. The 16% average condition defects found at the inspection on 
August 14, 1984, exceeded the 15% limit for condition defects applica- 
ble to cantaloupes at destination, by 1%. 

8. The transportation service specified in the purchase agreement 
refrigerated railcar to Pompano Beach, Florida, was normal. A ship- 
ping time of 14 days is not excessive for a rail shipment that requires 
routing between California and Florida over a number of different rail- 
roads. 

9. Respondent sought and was granted “protection, if necessary” by 
complainant in a 3-way telephone conversation between complainant’s 
salesman, Jim Abbate, respondent's president, Larry Blumenthal, and 
Emmett Grandy, an employee of the broker, Farmers Potatoe Distrib- 
uting Co., Inc. 

10. On August 29, 1984, 731 cartons of the 1722 carton shipment 
(41.46% of the total), were federally inspected and found “mostly all 
decayed" before being dumped. 

11. Respondent had repeatedly reworked the entire 1722 cartons 
between August 14, 1984, and August 29, 1984, and sold all the canta- 
loupes that it could get customers to accept. 

12. The $7,133.70 that respondent deleted from the agreed pur- 
chase amount of $7,980.70 is closely equivalent to some 41.46% of the 
total purchase amounts for the various lots, plus 41.46% of the freight 
charges, and the dump fee. 

13. A formal complaint was filed on March 7, 1985, which was 
within 9 months of the time the cause of action arose. 

Conclusions 

Respondent has proven by a preponderance of the reliable evidence 
that the complainant’s warranty of suitable shipping condition was 
breached by reason of excessive condition defects upon arrival at the 
agreed upon destination. Although complainant has argued that the 14 
day time was excessive judicial notice is taken that such a transit time is 
within normal limits applicable to railcar shipment between points in 
California and in Florida. Routing over three different railroads, such 
as is noted in the broker’s standard memorandum of sale applicable to 
this shipment, is time consuming. Moreover, respondent’s answering 
statement asserts that the average shipping times for rail shipments from 
California to respondent’s warehouse are “between 12 and 15 days.” 
Complainant has failed to sustain its burden of showing abnormal trans- 
portation service. 

Complainant having breached its warranty of suitable shipping condi- 
tion, respondent’s request for protection on August 14, 1984, appears 
to be entirely reasonable. The statement of respondent's president, 
Mr. Larry Blumenthal that complainant’s salesman, Mr. Jim Abbate 
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RANCHO DOS PALMAS v. DON PELUCCA and/or FRESH BEGINNINGS 


orally agreed to "protection if necessary” is fully supported by the affi- 
davit of Emmett Grandy, the broker's employee, who was also a par- 
ticipant to this telephone conversation. The written confirmation is- 
sued by the broker on August 14, 1984, also states that respondent was 
granted "protection if necessary”. The denial of Mr. Abbate is not 
found to be credible. 


Complainant is not entitled to the contract price for the cantaloupes 
Respondent has asserted that it has made full payment for all saleable 
cantaloupes. 

Respondent has claimed a labor expense for handling of SI. 00 per 
canon which appears reasonable in light of the repeated sorting re- 
quired to sell 991 cartons of cantaloupes between August 14, 1984 and 
August 29, 1984. The 731 cartons received, were dumped. Adding 
the $1,722 handling charge to 41.46% of the total agreed contract 
amount of $7,980.90 ($3,308.88) produces the figure $5,030.88. The 
freight charges were $5,027.00, and 41.46% of this figure is $2,084. f« 

;l n ?«A? e dUmP f6e W3S $21 - 00 ' AI1 t0 6 elher ^ese figures total 
S7.136.07, a sum that is $844.83 less than the total contract amount. 
Respondent has paid $847.20 to complainant as the undisputed 
amount due in this transaction. Complainant is not entitled to addi- 
tional payment under the circumstances established in this proceeding. 
Accordingly, the complainant should be dismissed. 


Order 

The complainant is hereby dismissed. 

Copies of this order shall be served upon the parties. 


RANCHO DOS PALMAS v. DON PELUCCA and/or FRESH BE- 
GINNINGS and/or INTERNATIONAL A.G., INC. 

PACA Docket No. 2-7441. 

Order issued May 14, 1987. 

Order issued by Donald A. Campbell , Judicial Officer. 

ORDER REOPENING AFTER DEFAULT 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seqf). respondent Interna- 
tional A.G., Inc., failed to file a timely answer. However, prior to the 
issuance of a Default Order, it filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 47.25 
of the Rules of Practice (7 C.F.R. 47.25(e)). 

The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good 
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reason has been shown why the relief requested in the motion should 
be granted. Mendelson-Zeller Co, v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, International A.G., Inc.’s default in 

the filing of an answer is set aside. 

International A.G., Inc., has filed a proposed answer which includes 
numerous exhibits, all of which are original documents. The answer 
and exhibits shall be returned to International A.G., Inc., in order that 
it may make three copies of such documents. The original and three 
copies of the answer and exhibits must be filed within the Department 
within ten days from the date on which International A.G., Inc., re- 
ceives this order. If these documents are not filed in a timely fashion, 
this order reopening after default will be vacated. 

Copies of this order shall be served upon the parties. The proposed 
answer and exhibits of International A.G., Inc., shall be returned to 
that party, along with this order. 


READY PAC PRODUCE, INC. v. GODFREY’S OF SOUTHWIND, 
INC. 

PACA Docket No. 2-7485. 

Order issued May 22, 1987. 

Order issued by Donald A. Campbell, Judicial Officer . 

ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely informal complaint was filed on September 8, 1986, and a for- 
mal complaint was filed on September 19, 1986. Complainant seeks to 
recover $23,302.20 which amount is alleged to be the total purchase 
price for mixed produce sold to and accepted by respondent on or 
between July 2 and July 29, 1986. Respondent filed an answer to the 
formal complaint on March 20, 1987, admitting that $4,774.91 of the 
amount claimed by complainant was due and owing to complainant on 
account of the transaction (s) involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g (a)) provides in part: 

If after the respondent has filed his answer to the complaint, it 
appears therein that the respondent has admitted liability for a 
portion of the amount claimed in the complaint as damages, 
the Secretary . . . may issue an order directing the respondent 
to pay the complainant the undisputed amount . . . leaving the 
respondent's liability for the disputed amount for subsequent 
determination. 

Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
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SUN WORLD INTERNATIONAL, INC. v. J. NICHOLS PRODUCE CO. 


$4,774. 91 Payment of this amount shall be made within 30 days from 
the date of this order with interest thereon at the rate of 13 percent per 
annum from September 1. 1986, until paid. A failure to pay this 
amount W'thm 30 days will constitute a violation of section 2 of the Act 
/ U.S.C. 499b. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had 
been issued. 

Copies of this order shall be served upon the parties. 


S* ™ INTERNATI0NAL ' INC * V. J. NICHOLS PRODUCE 
PACA 2-7160; 

Decision and order issued May 27, 1987. 

Complainant’s burden of proof. 

10 ,ha ' ' MPDndCn, °' der ° d l0,IUCe « «■ «» 

Edward M. Sllversleln, Presiding Officer. 

Complainant, pro se. 

Anion M. Weiss, Washington. D.C., for respondent. 

Decision issued by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks S897.50 as repa- 
ration from respondent in connection with one transaction, in interstate 
commerce, involving lettuce, a perishable agricultural commodity. 

Both parties were served with copies of the Department’s report of 
investigation. In addition, respondent was served with a copy of the 
formal complaint, and filed an answer thereto denying any liability to 
complainant. 

As the amount in dispute was less than $15,000.00, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 U.S.C. 

§ 47.20) was followed. Under this procedure, the verified pleadings of 
the parties as well as the Department’s report of investigation are con- 
sidered as part of the evidence in the case. Also, the parties were given 
the opportunity to submit further evidence by way of verified state- 
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merits. Respondent filed an answering statement, and complainant 
filed a statement in reply. Moreover, respondent filed a brief. 

Findings of Fact 

1. Complainant, Sun World International, Inc., is a corporation 
whose mailing address is P.O. Box 9110, Bakersfield, CA 93389. 

2. Respondent, J. Nichols Produce Co. , Inc., is a corporation 
whose address is 1328 5th Street N.E., Washington, D.C. 20002. At 
all material times, respondent was licensed under the Act. 

3. On or about November 21, 1984, complainant allegedly shipped a 
truckload of lettuce from California to three companies, to wit: Fran- 
chise # 2718 (Youngbiood, Pennsylvania); Franchise // 2716 (Manas- 
sas, Virginia) and to respondent. The total number of carLons placed 
on board the truck was 750. Of this amount, the trucker was instructed 
to leave 300 in Youngblood, 325 in Manassas, and 125 with respon- 
dent. 

4. Respondent neither ordered nor received the 125 cartons of let- 
tuce from complainant. 

5. The informal complaint was filed on August 7, 1985, which was 
within nine months after the cause of action herein accrued. 

Conclusions 

In reparation proceedings, a complainant has the burden of proving 
all of the allegations of its complaint including the existence of a con- 
tract with the respondent, the terms of the contract, respondent’s 
breach of the contract, and the resulting damages, by a preponderance 
of the evidence. New York v, Sandler, 32 Agric. Dec. 702 (1973). 
Complainant, in the instant case, has failed to do so. As a conse- 
quence of its pleadings, complainant was obligated to prove that re- 
spondent entered into a contract with it for the purchase of 125 cartons 
of lettuce for a total agreed f.o.b. price of $897.50. However, the only 
probative evidence it submitted in support of its allegation consisted of 
documents which it had prepared, such as the invoice, order form, and 
bill of lading related to the alleged shipment. Such documents are 
self-serving and are not conclusive evidence of the existence of a con- 
tract, see Goldsamt v. Schepps, 20 Agric. Dec. 383 (1961), especially 
where it does not appear that respondent received any of these docu- 
ments until after the institution of these proceedings. Cf. Casey v. 
Albanese, 31 Agric. Dec. (1972), where the respondent did receive 
copies of such documents and did not object to any of the terms con- 
tained therein, and the documents were held to be evidence of the 
parties agreement. Moreover, in addition to denying that it received 
the invoice for the shipment, respondent also denied that it had or- 
dered the lettuce, and denied receiving it. Complainant has failed to 
adduce any evidence, such as a statement from the person with whom 
the respondent allegedly dealt concerning the subject shipment, or a 
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receipt signed by an agent of respondent or a statement from the 
trucker, proving that it did order and receive the lettuce. 

Based on the above, we conclude that complainant has failed to 
prove by a preponderance of the evidence that respondent entered into 
a contract with it for the purchase of 125 cartons of lettuce at a total 
agreed f.o.b. price of 5897.50, and also has failed to prove that re- 
spondent received the lettuce. See PACA Docket No. 4773 , 7 Agric. 
Dec. 317 (1948). Accordingly, the complaint should be dismissed. 
See Great Lakes Packing Co. v. Santa Fe Berry Packers, 16 Aerie 
Dec. 818 (1957). . 

Order 

The complaint is dismissed. 

Copies of this order shall be served upon the parties. 


COMPANY ^ ENKINS pro °UCE CO.. INC. v. TOM LANGE 

PACA Docket No. 2-6796. 

Ruling issued May 1, 1987. 

Puling issued by Donald A. Campbell, Judicial Officer. 

RULING ON RECONSIDERATION 
In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a decision 
and order was issued on January 12, 1987, awarding reparation to 
complainant in the amount of $15,105.13, and $3,015.00 for fees and 
expenses, plus interest. Respondent filed a petition for reconsideration 

under 7 C.F.R. § 47.24(a), and the decision and order was stayed on 
February 18, 1987. 

In its petition, respondent makes several claims of error. Respon- 
dent claims that complainant’s witnesses did not give credible testimony 
as to the terms of the contract, and the decision and order should have 
upheld respondent’s position that payment terms were open, with the 
payments made by respondent reflecting the agreed upon terms. In the 
decision and order, we concluded that the evidence supporting the po- 
sitions of both parties as to the payment terms for nine of the ten loads 
of corn at issue was insufficient. Therefore, to determine the contract 
price, we used the market price at the time of delivery for each of these 

loads. Respondent has not presented a good reason which would lead 
us to alter this conclusion. 

With respect to the Market News Service Reports prices used by the 
decision and order to determine the applicable market prices, respon- 
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dent claims that they are inaccurate, implying that they reflect a price 
for U.S. Fancy grade, which was not the actual grade of the corn 
shipped. Respondent, however, has failed to provide any evidence that 
the Market News Service Reports price quotations were for U.S. Fancy 
grade, and the Reports nowhere indicate that such is the case. We 
must thus assume that the prices quoted were for com of generally good 
merchantable quality and condition, and there is no evidence that the 
complainant’s corn failed to meet this standard. 

Respondent also claims that the Market New Service Reports prices 
should not have been used because they reflect only those prices of 
corn in less than truck lot or car lot quantities, being sold to a retail 
store owner by a commission merchant. In this case, claims respon- 
dent, where truck lot quantities were being sold to a dealer from a 
shipper, the actual market prices were lower. Respondent's claim is 
speculative and unsupported by any evidence In the record. Under the 
circumstances of this case, the most accurate determination of the con- 
tract price was the Market New Service Reports quotations, less freight, 
as utilized in the decision and order. 

Respondent’s final argument is that its claim of accord and satisfac- 
tion was erroneously rejected. However, respondent does not refer to 
any evidence that its payment was identified as being payment in full. 
The decision and order held correctly that the absence of such evi- 
dence defeats the claim of accord and satisfaction. 

It is our conclusion that respondent’s arguments were fully consid- 
ered in the decision and order, and properly rejected. Therefore, 
there is no merit to the petition for reconsideration, and it is hereby 
dismissed. The February 18, 1987, stay order is hereby vacated and 
the January 12, 1987, decision and order is reinstated. The amount 
awarded therein as reparation, and additional reparation for fees and 
expenses, plus interest, shall be paid by respondent to complainant 
within 30 days from the date of this order. 

Copies of this order shall be served upon the parties, 


TAM PRODUCE, INC. v. R. V. DISTRIBUTING, INC. 
PACA Docket No. 2-6935. 

Decision and order issued May 27, 1987, 


Breach or warranty proved where evidence disclosed poor physical 
condition of fresh tomatoes— Shipping costs may not be recovered by 
purchaser on r.o.b. shipment whore there Is failure to prove breach of 
contract by seller— Where no grade specified In contract, standard for 
amage determination Is the tolerance level of lowest grade for fresh 
omatoes Interest not awarded on portion of award granted where 
selles refused to accept buyer's tender of the exact amount owed. 


896 



TAM PRODUCE, INC. v. R. V. DISTRIBUTING, INC. 


Reparation was awarded to complainant where respondent accepted f.o.b. shipment 
hmIrh Sh ° ma ‘° e " and fai!ed 10 P rove de cayed condition was caused by seller's 
f RespondenI was n0 ‘ permitted to deduct transportation cost of decayed 
omatoes from amount paid complainant for remaining undecayed portion of order 
paration not awarded for f.o.b. shipment of fresh tomatoes on grounds of breach 
° h f ™ ,k , y , inspection disclosed percentage of bruised tomatoes was higher 

han tolerance level for lowest grade fresh tomatoes in a no grade contract 
Where complainant refused respondent's tender of exact amount owed after bruised 
tomatoes were dtsposed of at best price obtainable less transportation cost this 
amount was awarded complainant without interest as part of the reparation. ' 
Roberta Swarlzendruber, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a el seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $12,624.00 in connection with two ship- 
ments of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. The amount claimed in the formal complaint does not 
exceed $15,000.00. Therefore, the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the 
parties are considered a part of the evidence in this case, as is the 
Department’s report of investigation. In addition, the parties were 
given an opportunity to submit further evidence by way of verified 
statements and an opportunity to file briefs. Neither party filed verified 
statements or a brief. 

Findings or Fact 

1. Complainant, Tam Produce, Inc., is a corporation whose business 
address is P. O. Box 21483, Los Angeles, California 90021. At the 
time of the transactions at issue in this proceeding, complainant was 
licensed under the Act. 

2. Respondent, R. V. Distributing, Inc., is a corporation whose busi- 
ness address is P. O. Box 1728, Nogales, Arizona 85621. At the time 
of the transactions at issued in this proceeding, respondent was licensed 
under the Act. 

3. On August 10, 1984, in the course of interstate commerce, com- 
plainant sold the respondent 396 flats of 5/6 or 4/5 tomatoes for the 
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agreed price of $14.35 per flat, totaling $5,682.60 for the 396 flats. 
Also on August 10, 1984, in the course of interstate commerce, com- 
plainant sold respondent 320 cartons of 6/7 tomatoes for an agreed 
pnce of $10.35 per carton, totaling $3,312.00 for the 320 cartons. 

4. The total price for both orders placed on August 10, 1984, was 
$8, 994. 60. 

5. The two orders were combined and shipped f.o.b. on August 10, 
1986, by respondent’s shipper from Los Angeles, California. Their 
destination was Salt Lake City, Utah. 

6. Upon arrival f.o.b. at Salt Lake City, respondent accepted the 
entire shipment. 

7. No inspection was made of either the 396 flats or the 320 cartons 
of tomatoes accepted by the respondent. 

8. On August 14, 1984, the respondent ordered the 320 cartons of 
6/7 tomatoes dumped since most were in a state of decay. 

9. Respondent paid complainant for the 396 flats of tomatoes 
shipped on August 10, 1984, after deducting $400.00 from its payment 
lor the freight charge the respondent paid on the 320 cartons it ordered 
dumped. Respondent's check to complainant was $5,282.60 

10 On November 6, 1984, in the course of interstate commerce, 
complainant sold respondent 1,408 cartons of 5/6 tomatoes for the 
agreed price of SS.00 per carton, totaling $7,040.00 for the 1,408 car- 
tons. Also on on November 6, 1984, in the course of interstate com- 
merce, complainant sold respondent 288 cartons of 6/7 tomatoes for 

the agreed price of $6.50 per carton, totaling $1,872.00 for 288 car- 
tons. 


11. The total price for both orders was $8,912.00. 

12, The 1,408 cartons of 5/6 tomatoes and 288 cartons of 6/7 toma- 
toes were shipped on November 6, 1984, f.o.b, by respondent's ship- 
per from Irvine, California. Their destination was Portland, Oregon 

shipment ° n a,TiVal f '°' b ' POr “ and ' res P ondent accepted the entire 

was m?de N ° f T ber 8 ' 1984 ' 3t the Ume ° f arrival ' a fedaraI inspection 

horn r Th' ^ Se ° eS 3t 1:50 p ' m ' in the respondent's ware- 

house. The relevant part of the inspection report stated’ 

"Ma? a C rn S 'h SPECTED: TOMATOES in cartons primed 
' M afiarro Farms - Irvine, CA., net wt. 18 lbs net 
wt. 281bs. , and stamped “6x6, 5x6, 5x5.” 

Inspectors count 297 cartons 6x6 lot/1,408 cartons 5x5, 5x6 


CONDmQN OF LOAD: Stacked on pallets at above loca- 


CONDITION PACK: Fairly tight to tight, 
various^cartons^h PRODUCT: Ran ges from 52 to 57°F. 


in 
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A , verage a PP™xi mately 95% light red 
«op d w kia ^ i am P les none < remaining 4 to 16%, aver- 
age 5%. No decay From 8 to 32%, average 21% damage by 
bruising, scattered throughout pack. 5x5. 5x6. Inr aJL ? I 
approximately 75% light red and red. sSft ranges from 4 fo 

? ecaY average 1% - From 4i ° 20% > aver ' 
age 12 /o damage by bruising, scattered throughout pack. 

15. After being notified of their condition, complainant requested 

SlTon nn‘ W °„ ° U ‘" Res P ondent “Id the tomatoes for 

$1,900.00 and patd a $1,300.00 freight bill owed on the tomatoes out 
ol the amount received from their sale. 

16. Respondent sent the complainant a check dated December 13, 

freight bin C , diff ^ence between amount realized and the 
eight bill. Complainant refused to accept the $600.00 and returned 
the check to respondent on December 17, 1984. 

nil 7 ' Th !/° r "? al c ° mp,aint was fiIed April 22, 1985, which was within 
nine months after the cause of action herein accrued. 

Conclusions 

In f.o.b. sales such as the ones in the instant case, if the buyer ac- 
cepts the produce at destination point, the buyer's remedy for a breach 
of contract is recovery of damages from the seller. L. Gillarde Co v 

"* W . Dea [ Pr0dliCe ' 28 Agric - De ‘- 487 (1969). Respondent has the 
burden of proving the breach and damages by a preponderance of the 

Dec 6 2279 (198 2)^™ V * CarUS ° Pr ° duce ' Inc " 41 Agric * 

With respect to the August 10, 1984, shipment, respondent accepted 
all of the tomatoes. There was no inspection of either the 396 Oats or 
the 320 cartons. The respondent claimed the 320 cartons were "out of 
grade and refused to pay complainant for these tomatoes. Further, 
respondent charged the complainant for the freight charges on these 
tomatoes. 


The respondent has offered scant evidence to support its claim that 
the grade of tomatoes for these 320 cartons was not in conformity with 
the contract terms between respondent and complainant. Since its only 
evidence was an unsworn statement by a company which says it 
dumped the goods, respondent has failed to carry its burden of proof to 
establish a breach of the contract's provisions, and is liable for the full 
contract price for these tomatoes. 


With respect to the November 6, 1984, shipment, respondent again 
accepted all of the tomatoes, and is claiming a breach of contract with 
respect to size ordered and condition upon arrival of both the 1,408 
cartons and the 288 cartons of tomatoes. These tomatoes were feder- 
ally inspected upon arrival. The inspection disclosed nine more cartons 
of tomatoes than ordered, and also showed tomatoes of a different size 
than respondent claims to have ordered. Further, the inspection dis- 
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closed that one lot of the tomatoes averaged 26% damage by soft and 
bruising while the other lot averaged 37% damage by soft, decay and 
bruising. There is no evidence in the record that the contract required 
delivery of a certain specified grade or grades of tomatoes. However, 
the percentage of damage by bruising is well above the 15% tolerance 
level at destination for even the lowest grade (U.S. No. 3) fresh toma- 
toes set forth in the federal regulations at 7 U.S.C. § 51.1861 (d)(2). 

These tomatoes were sold on an f.o.b. basis, and accordingly, the 
warranty of suitable shipping condition applicable in f.o.b. sales applied 
to such tomatoes. See, 7 C.F.R. § 46.43(j). Such warranty provides, 
in relevant part, that "if the shipment is handled under normal trans- 
portation service and conditions” delivery will be assured “without ab- 
normal deterioration at the contract destination agreed upon between 
the parties." The warranty is not in effect unless transportation services 
and conditions are normal, and the burden of proof is upon the re- 
ceiver who accepts goods to prove both normality of transportation and 
abnormal deterioration. Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980) 
Ihe Grower-Shipper Potaloe Co. v. Southwestern Produce Co 28 
Agric. Dec. 511 (1969). 


Complainant did not challenge the normality of transportation serv- 
'ces and conditions. Therefore, it is assumed to have been normal, 
particularly m the absence of any evidence to the contrary, and the fact 
that the percentage of condition defects was very high. 

Respondent has shown the complainant breached the suitable ship- 
ping condition warranty for those tomatoes shipped November 6, 1984 
In respondent's verified answer, it states $1,900.00 was received for 

T hC anSWer d ° eS n0t COntain any ev * dence to show the 
t « qnn nn ^ f 3ny ° ther documentat ion showing how it arrived 
at $1,900.00. Under normal circumstances, this alone could not be 
considered as proof of damages. However, in this proceeding, two 
factors must be given consideration. First, the condition defects noted 
the federal inspection were so excessive (primarily 24% soft) that it 

t that J en0US ,osses were inc *Jrred by respondent. Returns of 

$1,900.00 would not necessarily be abnormal. Second, complainant 
does not controvert respondent’s sworn answer and, therefore, it must 
be given some weight. 


i he fr , rea f SOnS : the Sl ’ 900 - 00 WN be accepted as respon- 
dent s proof of sales for the November 6, 1984, shipment. Therefore 

respondent is entitled to damages for complainant’s breach of contract 
for this shipment. Damages are computed by subtracting the actual 
sales price realized from the contract price. The contract price was 
$8,912.00 plus $1,300.00 freight or a total value of $10,212 00 This 
amount less than the return of $1,900.00, or $8,312.00, is respon- 
dent s damages. This amount deducted from the invoice price of 
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$8,912.00 leaves an amount of S600.00 due complainant for the No- 
vember 6, 1984, shipment. 

In view of the above, and on the basis of all of the evidence in the 
record, we hold respondent is obligated to the complainant in the 

° S4,312 ; 00 ’ This includes the 53,312.00 contract price for 
32U cartons of tomatoes shipped on August 10, 1984, the $400.00 
urong u y c larged the complainant for their shipment and the S600 00 
difference between the $1,900.00 realized from the sale of tomatoes 
shipped on November 6, 1984, and their $1,300.00 freight bill. Re- 

tiCbTf.l “ u r V° P u y com P lainanl 54,312.00 is a violation of sec- 
on 2 of the Act for which reparation plus interest should be awarded 
However, inasmuch as respondent attempted payment of $600.00 on 
he November 6, 1984, order, which is the exact amount owed, and 

on 6 *' °a U moum S " ^ C ° mpIainant ' ^ 

Order 

Within thirty (30) days from the date of this order, respondent shall 
pay c ompla, n ant $4,312.00 as reparation. Interest at the rate of 13% 
per annum will be assessed on $3,712.00 ($4,312.00 - $600.00) of the 
award from October 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


TERRIFIC TOMATO COMPANY v. ORLANDO TOMATO, INC. 
PACA Docket No. 2-7185. 

Order issued May 4, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et sea.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $34,992.00 in connection with 

lour transactions involving the shipment of tomatoes in interstate com- 
merce. 


copy of the formal complaint was served on respondent, and a 
hearing was held on February 3, 1987. By motion filed April 15, 1987 
complainant notified the Department that it and respondent had amica- 
bly settled this matter. Complainant, in its motion, requested dismissal 
of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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TOMATOES, INC. v. JAMES CORRADO, INC. 

PACA Docket No. 2-7384. 

Order issued May 22, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et scq.). A 
timely informal complaint was filed on March 5, 1986, and a formal 
complaint was filed on July 1, 1986. Complainant seeks to recover 
S 15,746.00 which amount is alleged to be the total purchase price for 
tomatoes sold to and accepted by respondent on January 20, 1986. 
Respondent filed an answer to the formal complaint on October 27, 
1986, admitting that $8,780.50 of the amount claimed by complainant 
was due and owing to complainant on account of the transaction (s) 
involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 

If after Lhe respondent has filed his answer to the complaint, it 
appears therein that the respondent has admitted liability for a 
portion of the amount claimed in the complaint as damages, 
the Secretary ... may issue an order directing the respondent to 
pay the complainant the undisputed amount ... leaving the re- 
spondent’s liability for the disputed amount for subsequent de- 
termination. 

Accordingly, under Lite authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$8,780.50. Payment of this amount shall be made within 30 days from 
the date of this order with interest thereon at the rate of 13 percent per 
annum from March 1, 1986, until paid. A failure to pay this amount 
within 30 days will constitute a violation of section 2 of the Act 7 
U.S.C. 499b. 

Respondent s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had 
been issued. 

Copies of this order shall be served upon the parlies. 


VEG-A-MIX v, VIC MAHN'S, INC. 
PACA Docket No. 2-7437. 

Order issued May 1, 1987. 
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ED. A. & TIMOTHY YAKSITCH, d/b/a MYCO v. TOM LANGE CO.. INC. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et sea ) A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $17,245.45 in connection with 11 
transactions involving the shipment of mixed fruits and vegetables, all 
being perishable agricultural commodities, in interstate commerce 

. °[ the f ° rmal com P laint w as served on respondent. Bv letter 

dated March 25, 1987, complainant notified the Department Uiat it 
was no longer interested in pursuing its complaint and requested that its 
complaint filed herein be dismissed. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


AND timot HY E. YAKSITCH, d/b/a MYCO v. 
TOM LANGE COMPANY, INC. 

PACA Docket No. 2-7443. 

Order issued May 12, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et sea.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $9,591.20 in connection with 
transactions involving the shipment of lettuce in interstate commerce. 

A copy of the formal complaint was served on respondent. By letter 
dated April 21, 1987, complainant notified the Department that a set- 
tlement had been reached. Complainant, in its letter of April 21, 
1987, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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REPARATION DEFAULT ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 
(Summarized) 


ACTION PRODUCE v. TWIG OF MIAMI INC. a/t/a BEST PRO- 
DUCE. 

PACA Docket No. RD-87-227. 

Default order issued May 5, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$4,020.70 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 


ADOBE PRODUCE DISTRIBUTORS INC. v. MCALLEN PRO- 
DUCE CO. INC. 

PACA Docket No. RD-87-257. 

Default order issued May 15, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$8,812.80 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


JAMES S. AGAR AND MARK R. SEITZ d/b/a RANCHO VISTA 
FARMS v. DIVERSIFIED FOODS, INC. 

PACA Docket No. RD-87-261. 

Default order issued May 18, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$22,014.63 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


BARRA PRODUCE-BAY TREE PLANTATION v. TWIG OF MI- 
AMI INC. a/t/a BEST PRODUCE, 

PACA Docket No. RD-87-226. 

Default order issued May 5, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$1,102.50 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 
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reparation default orders 


bravo distributors INC. V. 
STATE MARKETING. 

PACA Docket No. RD-87-246. 
Default order issued May 13, 1987. 


CLEO OWENS, d/b/a GOLDEN 


Respondent was 
S32.036.45 plus 13 
1986, until paid. 


ordered to pay complainant, as reparation, 
percent interest thereon per annum from May 1, 


J- R. BROOKS & SON INC. v. GORE & FRANK INC 
PACA Docket No. RD-87-251. 

Default order issued May 13, 1987. 


S4 R 328 P0 75 d nh l K n* “ pay “"P^nant, as reparation 

m 6 ! unti. paL PerCem lnlereSt lhere °" P"- — 'ro m P May 


E. A. 
INC. 


BROWN TOMATOES INC. v. VERASTIQUE PRODUCE 


PACA Docket No. RD-87-260. 
Default order issued May 18, 1987. 


Respondent was 
S29.923.63 plus 13 
1986, until paid. 


ordered to pay complainant, as reparation, 
percent interest thereon per annum from June 1, 


BUSHMAN'S INC. v. JOSEPH J. STELLY d/b/a STELLY PRO- 

PACA Docket No. RD-87-238. 

Default order issued May 7, 1987. 


iT ° rdered 10 pay com P>ainam, as 

i io«c 5 P M S 13 percent interest thereon P er annum from 

1» 1985, until paid. 


reparation, 

November 


L. CACHO & SONS FARM v. CAL-MEX DISTRIBUTORS, INC 
PACA Docket No. RD-87-152. 

Order issued May 18, 1987. 
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ORDER REOPENING AFTER DEFAULT 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq .), the respondent failed 
to file a timely answer. However, prior to the issuance of a Default 
Order, respondent filed a motion to reopen the proceeding after de- 
fault and allow the filing of an answer pursuant to section 47.25 of the 
Rules of Practice (7 C.F.R. 47.25(e)). 

The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good 
reason has been shown why the relief requested in the motion should 
be granted. Mendelson-Zeller Co. v. United Fruit Distributors , 16 
A.D. 790 (1957). Accordingly, respondent's default in the filing of an 
answer is set aside and the proposed answer submitted by respondent is 
hereby accepted for filing. 

Copies of this order shall be served upon the parties. A copy of 
respondent's answer shall be served upon complainant along with this 
order. 


CAITO BROTHERS CO. v. SCARPACI PRODUCE COMPANY. 
PACA Docket No. RD-87-275. 

Default order issued May 20, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$4,932.00 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


C & C ENTERPRISES INC. v. STAR INC. 

PACA Docket No. RD-87-284. 

Default order issued May 29, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$13,710,80 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


CASCADIAN FRUIT SHIPPERS INC. v. WEINSTEIN PRODUCE 
SALES INC, 

PACA Docket No. RD-87-244. 

Default order issued May 7, 1987. 

Respondent was ordered to pay complainant, as reparation, $370.00 
plus 13 percent interest thereon per annum from July 1, 1986, until 
paid, 


906 



REPARATION DEFAULT ORDERS 


Sta^dkI *^ 00 P0TAT0 GROWERS EXCHANGE V. VINCENT D 

MAENZA — V “- 


PACA Docket No. RD-87-233. 
Default order issued May 5, 1987. 


Respondent was 
511,125.25 plus 13 
1986, until paid. 


ordered to pay complainant, as reparation, 
percent interest thereon per annum from May 1, 


RALPH DAUITO & SONS INC. v. JOE PINTO 

PACA Docket No. RD-87-254. 

Default order issued May 15, 1987. 


& SONS INC. 


° rdered 10 pay complainant, as reparation 
1986^ umil^paUI, 3 PerCen ‘ imereS ‘ there ™ P " “ fro m P ^ne°T: 


RALPH DAU1TO & SONS INC. v. 
EAST COAST PRODUCE. 

PACA Docket No. RD-87-271. 
Default order issued May 20, 1987. 


JOSEPH PINTO. SR. d/b/a 


S79 548 On 00 e nL U 'n ° rderCd to pay complai "™‘. as reparation, 
1986! urn" p P a.U PCrCem ' mereSt lhere °" per “ ^ >■ 


DELAWARE PRODUCE GROWERS INC v 
d/b/a EAST COAST PRODUCE. 

PACA Docket No. RD-87-282. 

Default order issued May 28, 1987. 


JOSEPH PINTO SR. 


was ordered to pay complainant, as 


Respondent 

$6, 819^9° plus 13 percent interest thereon pe’i annum from 
1, 1986, until paid. 


reparation, 

September 


HALBERT S. DEUEL, JR. d/b/a DEL RIO ORCHARDS 
PRODUCE. 


v. EMPIRE 
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PACA Docket No. RD-87-245. 

Default order issued May 13, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$10,308.00 plus 13 percent interest thereon per annum from January 
1, 1986, until paid. 


AL FINER CO. v. F. BOGON COMPANY. 

PACA Docket No. RD-87-250. 

Default order issued May 13, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$1,717.00 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


FOUR SEASONS PRODUCE INC. v. VINCENT D. MAENZA d/b/a 
VINCENT MAENZA BANANA CO. a/t/a MAENZA & SONS. 
PACA Docket No. RD-87-234. 

Default order issued May 5, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$1,954.50 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


FRESHCO INCORPORATED v. BOISE FARMERS MARKET INC. 
PACA Docket No. RD-87-243. 

Default order issued May 7, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$24,262.85 plus 13 percent interest thereon per annum from February 
1, 1986, until paid. 


JOE GENOVA & ASSOCIATES INC. v. ROBERT W. CASTO d/b/a 
PRIMA CITRUS & FRUIT EXCHANGE. 

PACA Docket No. RD-87-286. 

Default order issued May 29, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$19,653.10 plus 13 percent interest thereon per annum from January 
1, 1986, until paid. 
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REPARATION DEFAULT ORDERS 

JEROME GROSSMAN d/b/a JEROME BROKERAGE DIST. CO. a/ 
t/a JEROME’S DIST. CO. v. RICHARD ITULE PRODUCE INC. 
PACA Docket No. RD-87-263. 

Default order issued May 18, 1987. 

s<n« B 0 n d / n ! was ordered t0 pay complainant, as reparation, 

• no/ plus 13 percem interest thereon per annum from June 1, 

1986, until paid. 


PACKING COMPANY v. FLAMINGO PRODUCE 

oALtS INC. 

PACA Docket No. RD-87-253. 

Default order issued May 15, 1987. 


ordered t0 P fl y complainant, as reparation, 

Too* .? P US 13 percenl 'nterest thereon per annum from March 1, 
1986, until paid. 


HAUN POTATO CO. v. C & W WHOLESALE, 

PACA Docket No. RD-87-255. 

Default order issued May 15, 1987. 

Tf ordered 10 P a y complainant, as reparation, 
; 3 ; 0,00 plus 13 P er c e nt interest thereon per annum from July 1, 
1986, until paid. 


HENRY AVOCADO PACKING CORPORATION v. SANTOS PRO- 
DUCE CO. INC. 

PACA Docket No. RD-87-288. 

Default order issued May 29, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$11,028.00 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


HOVERSEN & SONS v. JOSEPH A. CUTTONE, JR. d/b/a JAC 
PRODUCE. 

PACA Docket No. RD-87-278. 
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Default order issued May 28, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$11,085,00 plus 13 percent interest thereon per annum from October 
1, 1986, until paid. 


LINDEMANN FARMS INC. v. PAT WOMACK INC. 

PACA Docket No. RD-87-266. 

Default order issued May 19, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$14,846.10 plus 13 percent interest thereon per annum from Septem- 
ber 1, 1986, until paid. 


LINDY FARMS INC. v. ANTHONY J. MOREAU JR. d/b/a PA- 
CIFIC COAST PRODUCE BROKERAGE. 

PACA Docket No. RD-87-241. 

Default order issued May 7, 1987. 

Respondent ups ordered to pay complainant, as reparation, 
$4,112.20 plus 13 percent interest thereon per annum from December 
1, 1985, until paid. 


JOHN LIVAC1CH PRODUCE INC. a/t/a VISTA SALES v. MCAL- 
LEN PRODUCE CO. INC. 

PACA Docket No. RD-87-229. 

Default order issued May 5, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$3,263.00 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


GERALD LOWRIE d/b/a L & L PACKING CO. OF CALIF, v. DON 
A. PELUCCA d/b/a DON PELUCCA. 

PACA Docket No. RD-87-285. 

Default order issued May 29, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$3,885,00 plus 13 percent interest thereon per annum from November 
1, 1985, unLil paid. 
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reparation default orders 

MAGNOLIA FRUIT & PROnnrp ™ rxrn 

MEDRANO d/b/a FRANK’S PRODUCE. * V * FRANK S> 

PACA Docket No. RD-87-291. 

Default order issued May 29, 1987. 

* 2 .Smot!!!i, ,T„ “ Pay comp,ainan ‘' as reparation. 

I. 1986 untS; paw” CeW “ ‘ here °" per ~ F.bn»S 


J - S - MCMANUS PRODUCE CO. INC. v. 
PACA Docket No. RD-87-237. 

Default order issued May 7, 1987. 


B. H. COMPANY INC. 


$2,880,00 pL T^percenMnterest^ther comp * a ' nan l’ as reparation, 
1986, until paid. thereon per annum from April 1, 


p M ACA G nT R M UT,NG!NC - v - r *™uced IS t.co. 1NC . 

PACA Docket No. RD-87-283. 

Default order issued May 28, 1987. 

$6 R 149.25 d p"us Upercenttat ^ C ° mplainant ' a ° reparation, 
1, 1986, until paid thereon per annum '"»» February 


MENDELSON-ZELLER CO. INC. v. 
NATIONAL INC. a/t/a GALLOWAY 
PACA Docket No. RD-87-235. 
Default order issued May 5, 1987. 


• M. L. GALLOWAY INTER- 
FARMS INTERNATIONAL. 


ordered 10 P 8 . as repara(ion 

“i — ' h '"» — .™": 


MEREX CORP. v. o. D. SCHUMANN, INC. 
PACA Docket No. RD-87-177. 

Order issued May l, 1987. 

ORDER (Continuance] 
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This proceeding was continued until the Department receives proper 
notification that respondent’s proceeding now pending in the United 
States Bankruptcy Court has been closed or dismissed. 


MEREX CORP. v. UNITED FRUIT AND PRODUCE, INC. 

PACA Docket No. RD-87-174. 

Order issued May 18, 1987. 

Order [Continuance] 

This proceeding was continued until the Department receives proper 
notification that respondent's proceeding now pending in the United 
States Bankruptcy Court has been closed or dismissed, or that the debts 
have been discharged. 


REYNOLD M. METTLER v. CLEO OWENS d/b/a GOLDEN 
STATE MARKETING. 

PACA Docket No. RD-87-247. 

Default order issued May 13, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$12,646.25 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


ROBERT L. MEYER d/b/a MEYER TOMATOES v. WAYNE EAS- 
LEY d/b/a CRAFT TOMATO CO. 

PACA Docket No. RD-87-264. 

Default order issued May 18, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$9,240.00 plus 13 percent interest thereon per annum from October 1, 
1986, until paid. 


MONTEREY BAY PACKING CO. v. ANTHONY J. MOREALI, JR. 
d/b/a PACIFIC COAST PRODUCE BROKERAGE. 

PACA Docket No. RD-87-281. 

Default order issued May 28, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$5,840.25 plus 13 percent interest thereon per annum from December 
i, 1985, until paid. 
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REPARATION DEFAULT ORDERS 


MOUNTAIN PRIDE APPLES INC. 
CLAUDE BAILEY PRODUCE CO. 
PACA Docket No. RD-87-277. 
Default order issued May 28, 1987. 

Respondent 
S8.373.60 plus 13 
1, 1986, until paid. 


v. WINSTON C. BAILEY d/b/a 


reparation, 

September 


was ordered to pay complainant, as 
percent interest thereon per annum from 


PRODUCE* VALLEY 1NC V ' TWIG 0F MIAMI IN ' C ' a/t/a BEST 

PACA Docket No. RD-87-248. 

Default order issued May 13, 1987. 


Respondent was ordered to pay complainant, as reparation, S682.50 
pus 13 percent interest thereon per annum from July 1, 1986, until 


MURAKAMI FARMS INC. a/t/a MURAKAMI PRODUCE CO. v B 
& B WHOLESALERS INC. a/t/a PATT WHOLESALE PRODUCE. 
PACA Docket No. RD-87-267. 

Default order issued May 19, 1987. 

Respondent was ordered to pay complainant, as reparation, 
53,585.50 plus 13 percent interest thereon per annum from Mav 1 
1986, until paid. 


NAVAJO MARKETING COMPANY v. JOE PINTO & SONS INC. 
PACA Docket No. RD-87-280. 

Default order issued May 28, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$2,538.70 plus 13 percent interest thereon per annum from April 1 
1986, until paid. 


MORRIS OKUN INC. v. CHRIS SPIRIDJS d/b/a EASTERN FARM- 
ERS EXCHANGE CO. 
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PACA Docket No. RD-87-242, 

Default order issued May 7, 1987. 

Respondent was" ordered to pay complainant, as repara -ion, 
$9,131.00 plus 13 percent interest thereon per annum from Ju'y 1, 
1986, until paid. 


PANDOL BROS. INC v. PAT WOMACK INC. 

PACA Docket No. RD-87- 265. 

Default order issued May 19, 1987. 

Respondent was ordered to pay complainant, as repari .ion, 
$17,625.00 plus 13 percent interest thereon per annum from Sej :em- 
ber 1, 1986, until paid. 


PISMO-OCEANO VEGETABLE EXCHANGE v. RUSSO PA’ .MS, 
INC. 

PACA Docket No. RD-87-210. 

Default order issued May 22, 1987. 

STAY ORDER 

The default order previously issued was stayed pending rece pt of 
complainant’s answer to respondent's petition to reopen after Je.uult. 


PURE GOLD INC. v. MCALLEN PRODUCE CO. INC. 

PACA Docket No. RD-87-258. 

Default order issued May 15, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$2,621.25 plus 13 percem interest thereon per annum from Sep'.e nhcr 
1, 1986, until paid. 


READY PAC PRODUCE INC. v. J. SEGARr CO. INC. 

PACA Docket No. RD-87-236. 

Default order issued May 7, 1987. 

Respondent was ordered to pay complainant, as repan :ion, 
$7,935.00 plus 13 percent interest thereon per annum from Jt y 1, 
1986, until paid. 
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REPARATION DEFAULT ORDERS 

RICHARD M. RUIZ d/b/a RUIZ PRODUCE CO. v. BRETT M. 
WEST d/b/a TRI-CITY PRODUCE. 

PACA Docket No. RD-87-2 59. 

Default order issued May 18, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$1,201.00 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


SANTA MARIA SALES INC. v. SAN MIGUEL PRODUCE INC. 
PACA Docket No. RD-87-276. 

Default order issued May 20, 1987. 

Respondent was ordered to pay complainant, as reparation, $ 395.75 
plus 13 percent interest thereon per annum from May 1, 1986, until 
paid. 


H. SCHNELL & COMPANY INC. v. TUNICK PRODUCE CO. INC. 
PACA Docket No. RD-87-289. 

Default order issued May 29, 1987. 


Respondent was ordered to pay complainant, as 
52,468.50 plus 13 percent interest thereon per annum from 
1, 1986, until paid. 


reparation, 

September 


SILVA HARVESTING CO. v. ANTHONY 
PACIFIC COAST PRODUCE BROKERAGE. 


J. MOREALI, JR. d/b/a 


PACA Docket No. RD-87-270. 


Default order issued May 19, 1987. 


« i Q^uol 611 ! W ?f ordered t0 P a y complainant, as reparation, 
5 iy, 834.90 plus 13 percent interest thereon per annum from Decem- 
ber 1, 1985, until paid. 


SOUZA BROS. PACKING CO. v. 
BEST PRODUCE. 

PACA Docket No. RD-87-273. 
Default order issued May 20, 1987. 


TWIG OF MIAMI INC. a/t/a 
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Respondent was ordered to pay complainant, as reparation, $800.00 
plus 13 percent interest thereon per annum from July 1, 1986, until 
paid. 


SPUD EXPRESS v. JOSEPH PINTO, SR. d/b/a EAST COAST PRO- 
DUCE. 

PACA Docket No. RD-87-231. 

Default order issued May 5, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$2,480.00 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


SUNKIST GROWERS INC. v. FRANK MALLAT d/b/a MALLAT 
FAMILY. 

PACA Docket No. RD-87-239. 

Default order issued May 7, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$1,189.85 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 


SUN WORLD INTERNATIONAL INC. a/t/a SUN WORLD v. TWIG 
OF MIAMI INC. a/t/a BEST PRODUCE. 

PACA Docket No. RD-87-225. 

Default order issued May 5, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$1,589.50 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


SUN WORLD INTERNATIONAL INC. v. MCALLEN PRODUCE 
CO. INC. 

PACA Docket No. RD-87-230. 

Default order issued May 5, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$2,211.25 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 
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REPARATION DEFAULT ORDERS 


TANIMURA AND ANTLE v. SUNCOAST FOODS INC. a/t/a SUN- 
COAST DISTRIBUTORS. 

PACA Docket No. RD-87-279. 

Default order issued May 28, 1987. 

Respondent was ordered to pay complainant, as reparation, 
S8.575.50 plus 13 percent interest thereon per annum from September 
1. 1986, until paid. 


TANITA INC. v. TWIG OF MIAMI INC. a/t/a BEST PRODUCE. 
PACA Docket No. RD-87-249. 

Default order issued May 13, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$1,988.70 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


TOP DISTRIBUTING CO. v. GOLDEN HARVEST PRODUCE DIS- 
TRIBUTORS INC. 

PACA Docket No. RD-87-268. 

Default order issued May 19, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$11,135.00 plus 13 percent interest thereon per annum from Septem- 
ber 1, 1986, until paid. 


VALLEY CENTRAL SALES INC. v. T & L DISTRIBUTORS INC. 
PACA Docket No. RD-87-252. 

Default order issued May 15, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$2,371.50 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


VALLEY CENTRAL SALES INC. v. B. H. COMPANY INC. 
PACA Docket No. RD-87-269. 

Default order issued May 19, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$6,852.50 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 
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VEN-CO PRODUCE INC. v. TUNICK PRODUCE CO. INC. 
PACA Docket No. RD-87-290. 

Default order issued May 29, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$9,497.00 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 


VOITA CITRUS INC. v. DIVERSIFIED FOODS INC. 

PACA Docket No. RD-87-262. 

Default order issued May 18, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$31,094.75 plus 13 percent interest thereon per annum from May 1 
1986, until paid. 


J. A. WOOD CO-VISTA INC. d/b/a J. A. WOOD COMPANY v 
MCALLEN PRODUCE CO. INC. 

PACA Docket No. RD-87-256. 

Default order issued May 15, 1987. 

Respondent was ordered to pay complainant, as reparation, 
$6,660,15 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


YAKIMA FRUrT & COLD STORAGE CO. v. J. SEGARI AND CO 
INC. 

PACA Docket No. RD-87-240. 

Default order issued May 7, 1987. 

«/ 9 T f A de ? t ordered to P a y complainant, as reparation, 
$4,876.50 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


ZAMBITO PRODUCE COMPANY INC. v. MELON PRODUCE 

PACA Docket No. RD-87-272. 

Default order issued May 20, 1987. 
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REPARATION DEFAULT ORDERS 


Respondent was ordered to pay complainant, as reparation, 
$1,237.50 plus 13 percent interest thereon per annum from February 
1, 1986, until paid. 
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PLANT QUARANTINE ACT 


In re: GENARO RADHAMES MADERA. 

P.Q. Docket No. 181. 

Order filed May 29, 1987. 

Order by Dorothea A. Baker, Administrative Law Judge . 

COMPLAINT DISMISSED 

Upon Motion therefor, the Complaint filed herein on February 6, 
1986, is hereby dismissed. 

Copies hereof shall be served upon the parties. 


In re: BEVERLY ANN PETERS. 

P.Q. Docket No. 227. 

Ruling filed May 20, 1987. 

Satisfaction of due process requirements, service of complaint on re- 
spondent. 

The Judicial Officer ruled on a question certified by Judge Weber that due process 
requirements were satisfied when a copy of a complaint was sent by regular mail to 
respondent s address after certified mail to the same address was returned marked 
"UNCLAIMED. " 

Jaru Ruley , for complainant. 

Respondent, pro se. 

Question certified by William J. Weber, Administrative Law Judge. 

Ruling by Donald A, Campbell, Judicial Officer. 

RULING ON CERTIFIED QUESTION 

On November 19, 1987, Administrative Law Judge William J. Weber 
(ALJ) certified to the Judicial Officer the question as to whether due 
process requirements were satisfied by the attempts to make service of 
the complaint on respondent. The question was referred to the Judicial 
Officer for decision on May 19, 1987. 

The copy of the complaint sent to respondent by certified mail was 
returned marked “UNCLAIMED.” The complaint was then sent by 
regular mail to the same address, and the regular mail copy was not 
returned to the Department. Service of the complaint was properly 
made under the Department’s rules of practice (7 C.F.R. § 1.147(b)). 
This complies with the requirements of due process. In re Landeen, 45 

Agric. Dec. (Oct. 21, 1986). (Although the facts as to Mr. Lan- 

deen s duty to notify the Secretary as to any change of address under 
the Packers and Stockyards Act were referred to in Landeen, those 
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BEVERLY ANN PETERS 


circumstances were not essential to the decision in that case.) Accord- 
ingly, a default decision should be issued in this case. However, the 
ALJ should permit the parties to file briefs as to whether the amount of 
the civil penalty requested ($750) is consistent with the sanctions im- 
posed in similar cases ( e.g In re Lopez, 44 Agric. Dec. (Oct. 7, 

1985)), and, if not, the reasons for the change of policy. 

Although it is not relevant to the decision in this respect, it is interest- 
ing to note that the ALJ's certified question was sent by certified mail 
to respondent at the same address used in serving the complaint, and 
the return receipt card bears the signature "Beverly Peters," 



CONSENT DECISIONS ISSUED 
MAY 1987 

(Not published herein.— Editor) 

Animal Quarantine and Related Laws 

Barrett, DORIS. A.Q. Docket No. 317. 5/18/87. 

DOBSON, JOHNNY, SULPHUR SPRINGS LIVESTOCK COMMISSION COM- 
PANY, O.L. Colley Livestock Commission Company, and 
Greenville livestock Commission Company. A.Q. Docket No. 
265. As to Sulphur Springs Livestock Commission Company. 5/15/87. 
As to Johnny Dobson. 5/27/87. 

HILL, LEON, d/b/a GREEN VALLEY DAIRY FARMS. A.Q. Docket No. 
156. 5/5/87. 

LONG, MICHAEL F. and DWIGHT FRICK. A.Q. Docket No. 266. 5/26/87. 

TOM & WENTZ CATTLE COMPANY. A.Q. Docket No. 312. 5/26/87. 
Animat. Welfare Act 

BEAN, Albert. AWA Docket No. 381. 5/15/87. 

Gaylord, John d/b/a Holy Order Of Mary. AWA Docket No. 324. 
5/27/87. 

WINANS, O.V., and ETHEL WINANS. AWA Docket No. 414. 5/29/87. 
Egg_Research and Consumer Information Act 

SHEFFIELD, WYNELLE P. d/b/a SHEFFIELD EGG Farms. ERCIA Docket 
No. 7. 5/27/87. 

Vande Bunte, Howard T. d/b/a Vande Bunte Egg Farms. ERCIA 
Docket No. 10. 5/5/87. 

Packers and Stockyards Act 
BODEN, VERNON D. P&S Docket No. 6837. 5/1/87. 

Braun, Alvin. P&S Docket No. 6867. 5/22/87. 

BURDETTE, DOUG. P&S Docket No. 6757. 5/6/87. 

FINDLEY, Thomas L. P&S Docket No. 6768. 5/18/87. 

Cardner, Hart and Perry Gardner. P&S Docket No. 6800. 
5/29/87. 

Crayson County Stockyard Market, Inc., Ray Morrison, jimmy 
Morrison, Robert Morrison and Paul m. Lewis. P&S Docket 
No. 6708. With respect to Paul M. Lewis. 5/27/87. 

Hardy Livestock, Inc., Cris, and A.C. Hardy a/k/a Cris Hardy. 
P&S Docket No. 6864. 5/6/87. 

Lauer, Keith E., C. A. Lauer and Rob Lauer. P&S Docket No. 6637. 
5/11/87. 

Little Joe Livestock-Meat, Inc. and Joseph Pagliuso, Jr. p&s 
Docket No. 6812. 5/15/87. 

Mergen, Herbert. P&S Docket No. 6861. 5/1/87. 
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CONSENT DECISIONS ISSUED, MAY 1987 

Packers and Stockyards A ct frnnf , } 

Morris Livestock Express. Inc mcou 

Rortvedt. P&S Docket No, 6766, 5/26/87 T and DAV ' D 
North Central Meats of Indiana iwr „ . ^ 

LINDVALL. P&S Docket No. 6849. 5/15/87 ' d D ° UGLAS W - 
REED AND SONS. INC , NORVEL, RONALD D. R EED , Norvel t r „ £d 
JR. and Ronald Reed II, p&s Docket No, 6874 5/8/87 

°67 H 2°9 NE 5 S /28/87 ARD ' “ d GA ' LYN ™ Docket No. 

Tanaka, Ben B. P&S Docket No. 6835 5/15/87 

Turner’s Livestock, Inc. P&S Docket No. 6839. 5 / 5 / 87 . 

Plant Otiarnn tine Act 

internat,onal c — ™> n , p.q. 

Mei, Kao Cpiung. P.Q, Do^^ 0 * — 

Yang Ming Marine Line 
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